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CHAPTER 940
CRIMES AGAINST LIFE AND BODILY SECURITY

SUBCHAPTER | development employee.

LIFE 940.208 Battery to certain employees of counties, cities, villages, or towns.
940.01 First-degree intentional homicide. 940.21 Mayhem. ]
940.02  First-degree reckless homicide. 940.22  Sexual exploitation by therapist; duty to report.
940.03  Felony murder. 940.225 Sexual assault.
940.04  Abortion. 940.23  Reckless injury. )
940.05 Second-degree intentional homicide. 940.235 Strangulation and suffocation. ) ]
940.06  Second-degree reckless homicide. 940.24  Injury by _neghgent handling of dapgerous weapon, explosives or fire.
940.07  Homicide resulting from negligent control of vicious animal. 940.25  Injury by intoxicated use of a vehicle.

940.08 Homicide by negligent handling of dangerous weapon, explosives or f@§0-285 Abuse of individuals at risk.

940.09 Homicide by intoxicated use of vehicle or firearm. 0.29  Abuse of residents of penal facilities. )
940.10 Homicide by negligent operation of vehicle. 940.291 Law enforcement officer; failure to render aid.

940.11  Mutilating or hiding a corpse. gigggs ébluse_ and neglecttof patients and residents.
940.12  Assisting suicide. . alse imprisonment.

; ; 940.302 Human trafficking.
940.13  Abortion exception. :
94015 Abortion. 940.305 Taking hostages.

b . 940.31  Kidnapping.
940.16  Partial-birth abortion. 94032  Stalking.

SUBCHAPTER I 940.34  Duty to aid victim or report crime.
'BODILY SECURITY 940.41  Definitions.
940.19  Battery; substantial battery; aggravated battery. 940.42  Intimidation of witnesses; misdemeanor.
940.195 Battery to an unborn child; substantial battery to an unborn child; aggga0.43  Intimidation of witnesses; felony.
vated battery to an unborn child. 940.44  Intimidation of victims; misdemeanor.

940.20 Battery: special circumstances. 940.45 Intimidation of victims; felony.
940.201 Battery or threat to witnesses. 940.46  Attempt prosecuted as completed act.
940.203 Battery or threat to judge. 940.47  Court orders.
940.205 Battery or threat to department of revenue employee. 940.48 Violation of court orders.

940.207 Battery or threat to department of commerce or department of workfo8e.49  Pretrial release.

<N3r8$sE Rigeg;:%ersset gggnitiolnz "& S-h 939.22. homicide and | ncluded (3) BurbpeN oF PROOF. When the existence of an affirmative
: is. Ac included changes in homicide and lesser include N i ;
offenses. The sections affected had previot?sly passed the senate as 1987 Sen%gfense under sub. (2) has been placed in issue by the trial evi-
Bill 191, which was pepared bythe Judicial Council and contained explanatory ~ dence, the state must prove beyond a reasonable doubt that the
notes. These notes have been inserted following the sections affected and arggcts constituting the defense did not exist in order to sustain a
credited to SB 191 as “Bill 191-S”. o .
finding of guilt under sub. (1).
History: 1987 a. 399; 1997 a. 295.
SUBCHAPTER | Judicial Council Note, 1988:First-degree intentional homicide is analogous to
the prior offense of first—-degree murder. Sub. (2) formerly contained a narrower defi-
nition of “intent to kill” than the general definition of criminal intent. That narrower

LIFE definition has been eliminated in the interest of uniformity. Section 939.23 now
defines the intent referred to.
940.01 First-degree intentional homicide. The affirmative defenses specified in sub. (2) were formerly treated in s. 940.05.

; ; is caused confusion because they seemed to be elements of manslaughter rather
(1) OFrensEs. (@) Exceptas provided in sub. (2), whoever Causﬁgn defenses to first-degree murder. Sub. (2) specifies only those affirmative

the death of another human being with intent to kill that persondefensesvhich mitigate an intentional homicide from first to 2nd degree. Other affir-
another is guilty of a Class A felony. mative defenses are a defense to 2nd-degree intentional homicide also, such as self-

(b) Except as provided in sub. (2), whoever causes the d%zge, i.e., when both beliefs specified in sub. (2) (b) are reasonable. Section

of an unbom. child with 'nt.ent to kill that unborn Ch_”d* kil the_ The prosecution is required to prove only that the defendant'sertsa substan-
woman who is pregnant with that unborn child or kill another igi factor in the victim’s death: not the solé cause. State v. Block, 170 Wis. 2d 676,
guilty of a Class A felony. 489 N.W.2d 715 (Ct. App. 1992).

(2) MITIGATING CIRCUMSTANCES. The following are affirma- The trial court must apply an objective reasonable view of the evidence test to

. . . . . o ﬂﬁtermine whether under sub. (3) a mitigating affirmative defense “has been placed
tive defenses to prosecution under this section which mitigate {li§sue” before submitting the issue to the jury. In Interest of Shawn B. N. 173 Wis.

offense to 2nd—degree intentional homicide under s. 940.05: 2d 343, 497 N.W.2d 141 (Ct. App. 1992).
(a) Adequate provocationDeath was caused under the influ- Imperfectself-defense contains an initial threshold element requiring a reasonable

: - : belief that the defendant was terminating an unlawful interference with his or her per-
ence of adequate provocation as defined in s. 939.44. son. State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993).

(b) Unnecessary defensive forcBeath was caused because Sub. (1) (a) cannot be applied against a mother for actions taken against a fetus
the actor believed he or she or another was in imminent dangé{”@lﬁ pregnant as the applicable definition of human being under s. 939.22 (16) is

; ited to one who is born alive. Sub. (1) (b) does not apply because s. 939.75 (2)
death or great bOd”y harm and that the force used was neces%l&:ludes from its application actions by a pregnant woman. State v. Deborah J.Z.

to defend the endangered person, if either belief was unreas@g-wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999), 96-2797.
able. Barring psychiatric or psychological opinion testimony on the defendant’s capac-
(c) Prevention of felonyDeath was caused because the actiby to form an intent to kill is constitutional. Haas v. Abrahamson, 910 F. 2d 384

\ p : 90) citing Steele v. State, 97 Wis. 2d 72, 294 N.W.2d 2 (1980).
believed that the force used was necessary in the exercise o %%rivilege for excusable homicide by accident or misfortune is incorporated in s.

privilege toprevent or terminate the commission &élany, if that  939.45 (6). Accident is a defense that negatives intent. If a person kills another by
ief w nr n i accident, the killing could not have been intentional. Accident must be disprove
elief was unreasonable -dd e eon bldldbt t? kéf -d t-' l't .ddf bwﬂ. th dtt
. . . . . yond a reasonable doubt when a detendant raises It as a defense. en the state
(d) Coercion; necessltyDeath was caused in the exercise (g'eoves intent to kill beyond a reasonable doubt, it necessarily disproves accident.

a privilege under s. 939.45 (1). State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 00-0064.
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A defendant may demonstrate that he or she was acting lawfully, a necessarylgiged with the controlled substance or controlled substance ana-
ment of an accident defense, by showing that he or she was acting in lawful self-[ N

fense. Although intentionally pointing a firearm at another constitutes a violation :
s.941.20, under s. 939.48 (1) a person is privileged to point a gun at another persbifstory: 1987 a. 339, 399; 1995 a. 448; 1997 a. 295; 1999 a. 57; 2001 a. 109.
in self-defense if the person reasonably believes that the threat of force is necessalydicial Council Note, 1988:[As to sub. (1)] First-degree reckless homicide is
to prevent or terminate what he or she reasonably believes to be an unlawful inteff@logous tehe prior ofense of 2nd—degree murder. The concept of “conduct evinc-
ence. State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 00-0064.2 depraved mind, regard!ess of human life” has kqeen a dlfflc_ul_t one for mo_dern
A defendant seeking a jury instruction on perfect self-defense to a charge of filsfies tocomprehend. To avoid the mistaken connotation that a clinical mental disor-
degree intentional homicide must satisfy an objective threshold showing that hél®fis involved, the &nsehas been recodified as aggravated reckless homicide. The
she reasonably believed that he or she was preventing or terminating an unla sion clarifies that a subjective mental state, i.e., criminal recklessness, is required
interference with his or her person and reasonably believed that the force used'@/ibility. See s. 939.24. The aggravating element, i.e., circumstances which show
necessary tprevent imminent death or great bodily harm. A defendant seeking a jififer disregard for human life, is intended to codify judicial interpretations of “con-
instruction on unnecessary defensive force under sub. (2) (b) to a charge of first44€t evincing a depraved mind, regardless of life”. State v. Dolan, 44 Wis. 2d 68
gree intentional homicide is not required to satisfy the objective threshold. Stat€ly69); State v. Weso, 60 Wis. 2d 404 (1973).
Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 99-3071. Under prior law, adequate provocation mitigated 2nd-degree murder to man-
A defendant who claims self-defense to a charge of first-degree intentional hoghatghter. State v. Hoyt, 21 Wis. 2d 284 (1964). Under this revision, the analogs of
cidemay use evidence of a victim’s violent character and past acts of violence to sia@Fe crimes, i.e., first-degree reckless and 2nd-degree intentional homicide, carry
a satisfactory factual basis that he or she actually believed he or she was in immfénhgame penalty; thus mitigation is impossible. Evidence of provocation will usually
danger of death or great bodily harm and actually believed that the force used Rgagdmissible in prosecutions for crimes requiring criminal recklessness, however,
necessary to defend himself or herself, even if both beliefs were unreasonable. 8fafglevant to the reasonableness of the risk (and, in prosecutions under this section,
v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 99-3071. whether the circumstances show utter disregard for human life). Since provocation
Thecommon law “year-and-a—day rule” that no homicide is committed unless tgdntegrated into the calculus of recklessness, it is not an affirmative defense thereto
victim dies within a year and a day after the injury is inflicted is abrogated, with p nd the burdens of production and persuasion stated in s. 940.01 (3) are inapplicable.
spective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.w.2¢pill 191-5]

381, 01-3063. Possession of@ontrolled substance is not a lesser included offense of sub. (2) (a).
Importance otlarity in law of homicide: The Wisconsin revision. Dickey, Schultz>tate V. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991). ]
& Fullin. 1989 WLR 1323 (1989). Generally expert evidence of personality dysfunction is irrelevant to the issue of

State v. Camachdthe Judicial Creation of an Objective Element to Wisconsin’

intent, although it might be admissible in very limited circumstances. State v. Mor-
Law of Imperfect Self-defense Homicide. Leiser. 1995 WLR 742. 9

an, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995), 93-2611.
Utter disregard for human life is an objective standard of what a reasonable person
. o in the defendant’s position is presumed to have known and is proved through an
940.02 First—degree reckless homicide. (1) Whoever examination of the acts that caused death and the totality of the circumstances sur-

recklesslycauses the death of another human being under circ%%”g‘ii”géh%f?gd“d- State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App.
stances which show utter disregard for human life is guilty of @rhecommon law “year-and-a-day rule” that no homicide is committed unless the

Class B felony. victim dies within a year and a day after the injury is inflicted is abrogated, with pro-

spective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d
(Im) Whoever recklessly causes the death of an unborn ct‘gﬁiy 01_3823_ ¥

under circumstances that show utter disregard for the life of thamportance otlarity in law of homicide: The Wisconsin revision. Dickey, Schultz
unborn child, the woman who is pregnant with that unborn chigdFullin. 1989 WLR 1323 (1989).
or another is guilty of a Class B felony.

(2) Whoever causes the death of another human being ungiep-23 Felony murder. Whoever causes the death of another
tman being while committing or attempting to commit a crime

any of the following circumstances is guilty of a Class C felon pecified in s. 940.19, 940.195, 940.20, 940.201, 940.203,

(a) By manufacture, diStl’ibUti_Oﬂ or del_ivery, in violation of 3940225 (l) or (2) (a), 940.30, 940.31, 943.02, 943.10 (2)’ 943.23
961.41, of &rontrolled substance included in schedule I or Il undgf ) or 943.32 (2) may be imprisoned for not more than 15 years
ch. 961, of a controlled substance analog of a controlled substaRGgycess of the maximum term of imprisonment provided by law
included in schedule I or Il under ch. 961 or of ketamine or fluny that crime or attempt.
trazepam, iinother human being uses the controlled substance Qjistory: 1987 a. 399; 2001 a. 109; 2005 a. 313.
controlled substance analog and dies as a result of that use. Thislicial Council Note, 1988:The prior felony murder statute (s. 940.02 (2)) did
paragraph applieS' not allow enhanced punishment for homicides caused in the commission of a Class

! . . . B felony. State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983). The revised
1. Whether the human being dies as a result of using the caaute eliminates the “natural and probable consequence” limitation and limits the

trolled substance or controlled substance ana|og by itself or wgtignse to homicides caused in the commission of or attempt to commit armed rob-
bery, armed burglary, arson, first-degree sexual assault or 2nd-degree sexual assault

any compound, mixture, diluent or other substance mixed or CORuse or threat of force or violence. The revised penalty clause allows imposition

bined with the controlled substance or controlled substance astap to 20 years’ imprisonment more than that prescribed for the underlying felony.
Iog Prosecution and punishment for both offenses remain barred by double jeopardy.
: State v. Carlson, 5 Wis. 2d 595, 93 N.W.2d 355 (1958). [Bill 191-S]
2. Whether or not the controlled substance or controlled subfo prove that the defendant caused the death, the state need only prove that the
stanceanalog is mixed or combined with any compound, mixturéefendant's conduct was a substantial factor. The phrase “while committing or

: : : mpting tacommit” encompasses the immediate flight from the felongefénd-
diluent or other substance after the violation of s. 961.41 occ ‘may be convicted if another person, including an intended felony victim, fires the

3. To any distribution or delivery described in this paragrapfatal shot. State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (Ct. App. 1994), State
regardless of whether the distribution or delivery is made d|recﬁﬂ‘{%faéfgﬁ%ﬁg%gﬁ&%%%ggﬁ?l (1994) and State v. Chambers, 183 Wis.
to the human being who dies. If possession of the controlled subxtempted felony murder does not exist. Attempt requires interthanctime of
stance included in schedule | or Il under ch. 961, of the controllig{gny murder is complete without specific intent. State v. Briggs, 218 Wis. 2d 61,

bst | fth trolled subst included in sch .\W.2d 783 (Ct. App. 1998), 97-1558.
substance analog of the controlie s_u stance _|nc uae 'n_ sche enaffirms that felony murder liability exists if a defendant is a party to one of
| or Il under ch. 961 or of the ketamine or flunitrazepam is trange listed felonies and a death results. State v. Krawczyk, 2003 W1 App 6, 259 Wis.

ferred more than once prior to the death as described in this pafd43, 657 N.w.2d 77, 02-0156. . _
ecommon law “year—and—a—day rule” that no homicide is committed unless the

graph, each person who distributes or d_eliv_ers t_he controlled SH&m dies within a year and a day after the injury is inflicted is abrogated, with pro-
stance or controlled substance analog in violation of s. 961.4 kgsctive application onlyState v. Picotte, 2003 Wi 42, 261 Wis. 2d 249, 661 N.w.2d

i i 381, 01-3063.
gunty under this paragraph. For purposes of calculating initial confinement, felony murder is a stand-alone

(b) By administering or assisting in administering a controllaghclassified crime, not a penalty enhancer. State v. Mason, 2004 W1 App 176, 276
substance included in schedule | or Il under ch. 961, a controllég. 2d 434, 687 N.W.2d 526, 03-2693.
substance analog of a controlled substance included in schedule )
I or Il of ch. 961 or ketamine or flunitrazepam, without lawfuP40-04 Abortion. (1) Any person, other than the mother,
authority to do so, to another human being and that human b intentionally destroys the life of an unborn child is guilty of
dies as aesult of the use of the substance. This paragraph appfies!ass H felony. .
whether the human being dies as a result of using the controlled2) Any person, other than the mother, who does either of the
substance or controlled substance analog by itself or with d@jjowing is guilty of a Class E felony:
compound, mixture, diluent or other substance mixed or com-(a) Intentionally destroys the life of an unborn quick child; or

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-1-09 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-09 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through Dec. 1, 2008.

3 Updated 07-08 Wis. Stats. Database

(b) Causes the death of the mother by an act done with inten{b) The state concedes that it is unable to prove beyond a rea-
to destroy the life of an unborn child. Itis unnecessary to prosenable doubt that the mitigating circumstances specified in s.
thatthe fetus was alive when the act so causing the mother’s dedth.01 (2) did not exist. By charging under this section, the state
was committed. so concedes.

(3) Any pregnant woman who intentionally destroys the life (2h) In prosecutions under sub. (2g), it is sufficient to allege
of her unborn child or who consents to such destruction by anothed prove that the defendant caused the death of an unborn child
may be fined not more than $200 or imprisoned not more thamih intent to kill that unborn child, kill the woman who is preg-
months or both. nant with that unborn child or kill another.

(4) Any pregnant woman who intentionally destroys the life (3) The mitigating circumstances specified in s. 940.01 (2) are
of her unborn quick child or who consents to such destruction gt defenses to prosecution for this offense.

another is guilty of a Class | felony. History: 1987 a. 399; 1997 a. 295.
; : : . Judicial Council Note, 1988:Second—-degree intentional homicide is analogous
(5) This section does not apply to a therapeutlc abort'%‘the prior offense of manslaughter. The penalty is increased and the elements clari-
which: fied in order to encourage charging under this section in appropriate cases.
ician: Adequate provocation, unnecessary defensive force, prevention of felony, coer-
(a) Is performed by a phy§|C|an, and . cion and necessity, which are affirmative defenses to first-degree intentional homi-
(b) Is necessary, or is advised by 2 other physicians as necis-but not this offense, mitigate that offense to this. When this offense is charged,
sary, to save the life of the mother; and the state’s inability to disprove their existence is conceded. Their existence need not,
! ! . . . however, be pleaded or proved by the state in order to sustain a finding of guilty.
(c) Unless an emergency prevents, is performed in a license@henfirst-degree intentional homicide is charged, this lesser offense must be sub-
maternity hospital. mitted upon request if the evidence, reasonably viewed, could support the jury’s find-
. . “ - . ing that the state has not borne its burden of persuasion under s. 940.01 (3). State v.
(6) In this section “unborn child” means a human being frofeiton, 110 Wis. 2d 465, 508 (1983). [Bill 191-S]
the time of conception until it is born alive. The prosecution is required to prove only that the defendants/ersa substan-
History: 2001 a. 109. tial factor in the victim’s death; not the sole cause. State v. Block, 170 Wis. 2d 676,

Aborting achild against a father’s wishes does not constitute intentional inflictiohB9 N-W.2d 715 (CE- App. 1992). . L .
of emotional distress. Przybyla v. Przybyla, 87 Wis. 2d 441, 275 N.W.2d 112 (Ct.hecommon law “year-and-a-day rule” that no homicide is committed unless the

App. 1978). victim dies within a year and a day after the injury is inflicted is abrogated, with pro-
Sub. (2) (a) proscribes feticide. It does not apply to consensual abortions. It @}é%c%\ae_ggggcatlon onlyState v. Picotte, 2003 W1 42, 261 Wis. 2d 249, 661 N.W.2d

C.()é:glcqgefshér\?\ﬁgéz%dﬁbggt’hé%dﬁ?\}:? gdoggzéi(i%gli)m resporiRedo\Wade State Importance otlarity in law of homicide: The Wisconsin revision. Dickey, Schultz
Thecommon law “year-and-a—day rule” that no homicide is committed unless tfi-ullin. 1989 WLR 1323 (1989).
victim dies within a year and a day after the injury is inflicted is abrogated, with pro-

spective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d)40 .06 Second—degree reckless homicide. (1) Who-

381, 01-3063. . . .
This section is cited as similar to a Texas statute that was held to violate theﬁ eer reCkleSSIy causes the death of another human bemg 1S gu”ty
@ Class D felony.

process clause of the 14th amendment, which protects against state action the
o privacy, including FrAa qualified right to terminate her pregnancy. Roe V. 2y \Whoever recklessly causes the death of an unborn child is
The state may prohibit first trimester abortions by nonphysicians. Connecticug&:mty of a Class D felony.
Menillo, 423 U.S. 9 (1975). Hlst_ory: 1987 a. 399; 1997 a. 295; 2001 a. 109. S
The viability of an unborn child is discussed. Colautti v. Franklin, 439 U.S. 379 Judicial Council Note, 1988:Second-degree reckless homicide is analogous to
(1979). the prior offense of homicide by reckless conduct. The revised statute eaites
Poverty is not a constitutionally suspect classification. Encouraging childbi oof of a subjective mental state, i.e., criminal recklessness. See s. 939.24 and the

except inthe most urgent circumstances is rationally related to the legitimate goveh2 1 E thereto. [Bill 191-S]

mental objective of protecting potential life. Harris v. McRae, 448 U.S. 297 (1980), Sécond—degree reckless homicide is not a lesser included offense of homicide by
Abortion issues are discussed. Akron v. Akron Center for Reproductive Heal toxicated use of a motor vehicle. State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d

: (1998), 96-2830.
é?n% oU'(')SLilgsl?/ (\1/38aihPfg;%dSP%rggta%%%)Assn. v. Asheroft, 462 U.S. 476 (19 'hecommon law “year—and—a—day rule” that no homicide is committed unless the
P v. Virginia, e oon - ) victim dies within a year and a day after the injury is inflicted is abrogated, with pro-
Theessential holding dRoe v. Wadallowing abortion is upheld, but various statespective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.w.2d
restrictions on abortion are permissible. Planned Parenthood v. Casey, 505 u.s.:%g,m_goﬁg_
120 .L' Ed. 42(,1 674 (;992)' . - ., Importance otlarity in law of homicide: The Wisconsin revision. Dickey, Schultz
Wisconsin's abortion statute, 940.04, Stats. 1969, is unconstitutional as applieg {8[lin. 1989 WLR 1323 (1989).
the abortion of an embryo that has not quickened. Babbitz v. McCann, 310 F. Supp.
293 (1970). . . .
When U.S. supreme court decisions clearly made Wisconsin's antiabortion sta@0.07  Homicide resulting from negligent control of
unenforceable, the issue in a physician’s action for injunctive relief against enforgggious animal.  Whoever knowing the vicious propensities of

ment became mooted, and it no longer presented a case or controversy over ; ; ; p g
the court could have jurisdiction. Larkin v. McCann, 368 F. Supp. 1352 (1974)% animal Imentlona”y allows it to go at large or keeps it without

State regulation of abortion. 1970 WLR 933. ordinary care, if such animal, while so at large or not confined,
kills any human being who has taken all the precautions which the
940.05 Second-degree intentional homicide. circumstances may permit to avoid such animal, is guilty of a
(1) Whoevercauses the death of another human being with intépiass G felony.
to kill that person or another is guilty of a Class B felony if: History: 1977 c. 173; 2001 a. 109.

. i Thecommon law “year—and-a-day rule” that no homicide is committed unless the
(@) In prosecutions under s. 940.01, the state fails to projs@m dies within a year and a day after the injury is inflicted is abrogated, with pro-

beyond a reasonable doubt that the mitigating circumstances gpive application onState v. Picotte, 2003 W1 42, 261 Wis. 2d 249, 661 N.W.2d
cified in s. 940.01 (2) did not exist as required by s. 940.01 (3);"0r" ’

(b) The state concedes that it is unable to prove beyond a .08 Homicide by negligent handling of dangerous
sonable doubt that the mitigating circumstances specified iNwfeapon, explosives or fire. (1) Whoever causes the death of
940.01 (2) did not exist. By charging under this section, the stgi{gther human being by the negligent operation or handling of a
so concedes. dangerousveapon, explosives or fire is guilty of a Class G felony.

(2) In prosecutions under sub. (1), itis sufficient to allege and (2) whoever causes the death of an unborn chilthéyegli-
prove that the defendant caused the death of another human bg#ij operation or handling of a dangerous weapon, explosives or
with intent to kill that person or another. fire is guilty of a Class G felony.

(29) Whoever causes the death of an unborn child with intentistory: 1977 c. 173; 1985 a. 293; 1987 a. 399; 1997 a. 295; 2001 a. 109.
to kill that unborn child, kill the woman who is pregnant with thgﬂ; Judicial Council Note, 1988:The definition of the offense is broadened to include

; ; ; : s ighly negligent handling of fire, explosives and dangerous weapons in addition to
unborn child or kill another is guilty of a Class B felony if: firearm, airgun, knife or bow and arrow. See s. 939.22 (10). [Bill 191-S]
(@) In prosecutions under s. 940.01, the state fails to provéhecommon law “year-and-a-day rule” that no homicide is committed unless the

[ : : m dies within a year and a day after the injury is inflicted is abrogated, with pro-
beyond a reasonable doubt that the mitigating circumstances gy application onlystate v. Prootte, 2003 Wi 42, 261 Wis. 2d 249 661 N.W.2d

cified in s. 940.01 (2) did not exist as required by s. 940.01 (3);33t, 01-3063.

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-1-09 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-09 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through Dec. 1, 2008.
Updated 07-08 Wis. Stats. Database 4

940.09 CRIMES — LIFE AND BODILY SECURITY Not certified under s. 35.18 (2), stats.

940.09 Homicide by intoxicated use of vehicle or fire- (cm) Causes the death of an unborn child by the operation or

arm. (1) Any person who does any of the following may bé&andling of a firearm or airgun while the person has a detectable

penalized as provided in sub. (1c): amount of a restricted controlled substance in his or her blood.
(a) Causes the death of another by the operation or handlindd) Causes the death of an unborn child by the operation or han-

of a vehicle while under the influence of an intoxicant. dling of a firearm or airgun while the person has an alcohol con-

(am) Causes the death of another by the operation or handgggtration of 0.08 or more.
of a vehicle while the person has a detectable amount of a(1m) (a) A person may be charged with and a prosecutor may
restricted controlled substance in his or her blood. proceed upon an information based upon a violation of any com-
(b) Causes the death of another by the operation or handlirigation of sub. (1) (a), (am), or (b); any combination of sub. (1)
of a vehicle while the person has a prohibited alcohol concent(@), (am), or (bm); any combination of sub. (1) (c), (cm), or (d);
tion, as defined in s. 340.01 (46m). any combination of sub. (1) (c), (cm), or (e); any combination of
(bm) Causes the death of another by the operation of a cGiP: (19) (&), (@m), or (b) or; any combination of sub. (1g) (c),
mercial motor vehicle while the person has an alcohol concentt@™). or(d) for acts arising out of the same incidenbecurrence.
tion of 0.04 or more but less than 0.08. (b) If a person is charged in an information with any of the

(c) Causes the death of an unborn child by the operation or r@mbinations of crimes referred to in par. (a), thPT crimes shall be
dling of a vehicle while under the influence of an intoxicant. joined under s. 971.12. If the person is found guilty of more than

(cm) Causes the death of an unborn child by the operationogfe of the crimes so charged for acts arising out of the same inci-

handling of a vehicle while the person has a detectable amoun‘i’?)'ﬁt 0{ ocqurrenc(;e,fthere shall befa S'”g't‘? conwct!otn for puré)oses
a restricted controlled substance in his or her blood. sentencing and 1or purposes of counting convictions under s.

. . 23.33 (13) (b) 2. and 3., under s. 30.80 (6) (a) 2. and 3., under s.
(d) Causes the death of an unborn child by the operation or @513.30(7(1)) gr)under s.350.11 (3) (a) 2. agd) :g )Subsection ) (a),

) : . O('%1'm), (b), (bm), (c), (cm), (d), and (e) each require proof of a fact
centration, as defined in s. 340.01 (46m). for conviction which the others do not require, and sub. (1g) (a),

(¢) Causes the death of an unborn child by the operation qh), (b), (c), (cm), and (d) each require proof of a fact for convic-
commercial motor vehicle while the person has an alcohol gy ‘which the others do not require.

centration of 0.04 or more ,bUt lFf\SS than 0.08. . (2) (@) In any action under this section, the defendant has a
(1c) (a) Exceptas provided in par. (b), a person who violatggfense if he ashe proves by a preponderance of the evidence that
sub. (1) is guilty of a Class D felony. the death would have occurred even if he or she had been exercis-
(b) A person who violates sub. (1) is guilty of a Class C feloniyg due care and he or she had not been under the influence of an
if the person has one or more prior convictions, suspensionsir@bxicant, did not have a detectable amount of a restricted con-
revocations, as counted under s. 343.307 (2). trolled substance in his or her blood, or did not have an alcohol
(1d) (a) 1. Except as provided in subd. 2., if the person wigoncentration described under sub. (1) (b), (bm), (d) or (e) or (19)
committed an dénse under sub. (1) (a), (am), (b), (c), (cm), or (dp) or (d).
has 2 or morge prior convictions, suspensions, qr I’eVOC&'[iOﬂS,(b) In any action under sub. (1) (am) or (cm) or (1g) (am) or
counting convictions under sub. (1) and s. 940.25 in the persois) that is based on the defendant allegedly having a detectable
lifetime, plus other convictions, suspensions, or revocatiogfount of methamphetamine or gamma-hydroxybutyric acid or
countedunder s. 343.307 (1), the procedure under s. 343.301 sigglka-9-tetrahydrocannabinol in his or her blood, the defendant
be followed if the court enters an order regarding operating privias a defense if he or she proves by a preponderance of the evi-
lege restriction or enters an order regarding immobilization.  gence that at the time of the incident or occurrence he or she had
2. Notwithstanding par. (b), if the person who committed anvalid prescription for methamphetamine or one of its metabolic
offenseunder sub. (1) (a), (am), (b), (c), (cm), or (d) has 2 or mopeecursors or gamma-—hydroxybutyric acid or delta—9-tetrahy-
convictions, suspensions, or revocations counted underdsscannabinol.
343.307 (1) within any 5-year period, the procedure under s.(3) An officer who makes an arrest for a violation of this sec-

343.301 shall be followed if the court enters an order regardifign shall make a report as required under s. 23.33 (4t), 30.686,
operating privilege restriction and the installation of an ignitiog4g 635 or 350.106.

interlock device or enters an order regarding immobilization.  History: 1977 c. 173; 1981 c. 20, 184, 314, 391: 1983 a. 459; 1985 a. 331; 1987

(b) |f the person WhO Committed an Oﬁense under Sub_ (l) (a)399; 1989 a. 105, 275, 359; 1991 a. 32, 277; 1993 a. 317; 1995 a. 425, 436; 1997

. - 237, 295, 338; 1999 a. 32, 109; 2001 a. 16, 109; 2003 a. 30, 97.
(am)'(b)' (C)' (Cm)' or (d) has 2 or more prior convictions, SUSpe;fli'NOTE: For legislative intent see chapter 20, laws of 1981, section 2051 (13).

sions, O_I‘ revocatlons,’ Co_un_tlng convictions unde_r S_Ub- (1) and $robable cause for arrest on a charge of homicide by intoxicated use of a motor

940.25 in the person’s lifetime, plus other convictions, susperhicle justified taking a blood sample without a search warrant or arrest. State V.

sions, or revocations counted under s. 343.307 (1), the procedigfdey, 92 Wis. 2d 860, 286 N.W.2d 153 (Ct. App. 1979).

under s346.65 (6) shall be followed if the court orders the SeizursEachdeath caused by an intoxicated operator’s negligence is chargeable as a sepa-
. r

offense. State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980).

and forfeiture of the motor vehicle owned by the person and useéecauseiriving while intoxicated is inherently dangerous, the state need not prove

in the violation. a causal connection between the driver’s intoxication and the victizats. Sub. (2)
; R : oesnot violate the right against self-incrimination. State v. Caibaiosai, 122 Wis. 2d
(1g) Any person who does any of the following is guilty of %87,363 N.W.2d 574 (1985). Affirmed. State v. Fonte, 2005 WI 77, 281 Wis. 2d 654,

Class D felony: 698 N.W.2d 594, 03-2097.
(a) Causes the death of another by the operation or handlingedefinition of vehicle ins. 939.22 (44) applies to this section and includes a trac-
of a firearm or airgun while under the influence of an intoxicarft". Staté V. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995).
. _"Sub. (2) does not violate the constitutional guarantee of equal protection. State v.
(am) Causes the death of another by the operation or handlistgneier, 196 Wis. 2d 432, 538 N.w.2d 821 (Ct. App. 1995), 94-2187.

of a firearm or airgun while the person has a detectable amount @fe defense under sub. (2) does not require an intervening cause; a victim's con-
; ; ; duct can be the basis of the defense. The s. 939.14 rule that contributory negligence
arestricted controlled substance in his or her bloo_d' is not a defense to a crime does not prevent considering the victim’s negligence in
(b) Causes the death of another by the operation or handligigfion to causation. State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996),
of a firearm or airgun while the person has an alcohol concent?4z2187: A . -
! £0.08 econd-degree reckless homicide is not a lesser included offense of homicide by
tion of 0. or more. intoxicated use of a motor vehicle. State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d

(c) Causes the death of an unborn child by the operation or H3-(1998), 96-2830.

. " . . : ; . The common law “year-and-a—day rule” that no homicide is committed unless the
dl'ng of afirearm or airgun while under the influence of an Intox'\'/ictim dies within a year and a day after the injury is inflicted is prospectively abrogated.

cant. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, 01-3063.
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This statute does not violate due process. Caibaiosai v. Barrington, 643 F. Sjpdgment ofthe woman’s attending physician, shall be performed
1007 (W. D. Wis. 1986). in a hospital on an inpatient basis.

Homicide By Intoxicated Use Statute. Sines. Wis. Law. April, 1995. X X . .
(5) Whoever intentionally performs an abortion and who is

940.10 Homicide by negligent operation of vehicle. not a physician is guilty of a Class | felony.

(1) Whoever causes tlieath of another human being by the neg- (6) Any physician who intentionally performs an abortion
ligent operation or handling of a vehicle is guilty @lass G fel- undersub. (3) shall use that method of abortion which, of those he
ony. or she knows to be available, is in his or her medical judgment

(2) Whoever causes the death of an unborn child by the neost likely to preserve the life and health of the fetus or unborn

gent operation or handling of a vehicle is guilty of a Class G f&bild. Nothing in this subsection requires a physician performing
ony. an abortion to employ a method of abortion which, in his or her

History: 1987 a. 399; 1997 a. 295; 2001 a. 109. medical judgment based on the particular facts of the case before
Judicial Council Note, 1988Homicide by negligent operation of vehicle is analo-him or her, would increase the risk to the woman. Any physician

gous to prior s. 940.08. The mental element is criminal negligence as defined ipi i i i i i
92025 [Bill 191-5] Widlating this subsection is guilty of a Class | felony.

A motorist was properly convicted under this section for running a red light at 50 (7) Subsections (2) to (6) and S. 939-053 939-30. or 93.9-33: do
m.p.h., even though the speed limit was 55 m.p.h. State v. Cooper, 117 Wis. 2¢1#$t apply to a woman who obtains an abortion that is in violation

34#:':;\2%%3: éfcér if\n'?galr?fgu){gence as applied to homicide by negligent ope r% this section or otherwise violates this section with respect to her
fborn child or fetus.

tion of a vehicle is not unconstitutionally vague. State v. Barman, 183 Wis. 2d 1. -
515 N.W.2d 493 (Ct. App. 1994). History: 1985 a. 56; 2001 a. 109.
A corporation may be subject to criminal liability under this section. State v. Knut-Theessential holding dRoe v. Wadallowing abortion is upheld, but various state
son, Inc. 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995), 93-1898. See also Stag#fictions on abortion are permissible. Planned Parenthood v. Casey, 505 U.S. 833,
\éés(t)?_%llberg Homes, Inc. 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App. 199830 L. Ed. 2d 674 (1992).

It is not a requirement for finding criminal negligence that the actor be specific ial—bi i i ion:
warnedthat his or her conduct may result in harm. State v. Johannes, 229 Wis. 2d 21 0'16“ P'arflal birth abortion. . (1) In this sgctlon. . .
598 N.W.2d 299 (Ct. App. 1999), 98-2239. {(a) “Child” means a human being from the time of fertilization

_ Thecommon law “year-and-a—day rule” that no homicide is committed unless thentil it is completely delivered from a pregnant woman.
victim dies within a year and a day after the injury is inflicted is abrogated, with pro- “ . . o . .
spective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.w.2d (D) “Partial—birth abortion” means an abortion in which a per-
63.

381, 01-30 son partially vaginally delivers a living child, causes the death of
o o ~ the partially delivered child with the intent to kill the child, and

940.11 Mutilating or hiding a corpse. (1) Whoever muti- then completes the delivery of the child.

lates, disfigures or dismembers a corpse, with intent to conceal 35y gxcept as provided in sub. (3), whoever intentionally per-

crime or avoid apprehension, prosecution or conviction for¢g. s 5 partial—birth abortion is guilty of a Class A felony.

crime, is guilty of a Class F felony_ . (3) Subsection (2) does not apply if the partial-birth abortion
_(2) Whoever hides or buries a corpse, with intent to concegighecessary to save the life of a woman whose life is endangered
crime or avoid apprehension, prosecution or conviction foryg 5 physical disorder, physical illness or physical injury, includ-
crime, is guilty of a Class G felony. , ing a life—endangering physical disorder, physical illness or physi-
(3) A person may not be subject to prosecution under both thig injury caused by or arising from the pregnancy itself, and if no

section and s. 946.47 for his or her acts regarding the same cof$r medical procedure would suffice for that purpose.

History: 1991 a. 205; 2001 a. 109. ) ) . History: 1997 a. 219.

Evidencethat the defendant dragged a corpse behind a locked gate into a restrictefl,Nebraska statute that provided that no partial birth abortion can be performed
secluded wildlife area, then rolled the corpse into water at the bottom of a ditch Wagess it imecessary to save the life of the mother whose life is endangered by a physi-
sufficientfor a jury to conclude that the defendant hid a corpse in violation of this seed disorder, physical illness, or physical injury is unconstitutional. Stenberg v. Car-
tion. State v. Badke2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142, 99-294%art, 530 U.S. 949, 147 L. Ed. 2d 743 (2000).

Enforcement of this section is enjoined un@erhart. Hope clinic v. Ryan, 249
940.12 Assisting suicide.  Whoever with intent that another F-3d 603 (2001).
take his or her own life assists such person to commit suicide is
guilty of a Class H felony.
History: 1977 c. 173; 2001 a. 109. SUBCHAPTER Il

940.13 Abortion exception.  No fine or imprisonment may BODILY SECURITY
be imposed or enforced against and no prosecution may be
brought against a woman who obtains an abortion or otherwjﬁ*o
violates any provision of any abortion statute with respect to r}gF '

unborn child or fetus, and s. 939.05, 939.30 or 939.31 does With intent to cause bodily harm to that person or another without

apply to a woman who obtains an abortion or otherwise violaigy, ¢onsent of the person so harmed is guilty of a Class A misde-
any provision of any abortion statute with respect to her uanmeanor

child or fetus. . .
History: 1985 a. 56. (2) Whoever causes substantial bodily harm to another by an
act done with intent to cause bodily harm to that person or another

940.15 Abortion. (1) In this section, “viability” means that iS uilty of a Class I felony.
stage of fetal development when, in the medical judgment of the(4) Whoever causes great bodily harm to another by an act
attendingphysician based on the particular facts of the case befd@ne with intent to cause bodily harm to that person or another is
him or her, there is a reasonable likelihood of sustained survigalilty of a Class H felony.
of the fetus outside the womb, with or without artificial support. (5) Whoever causes great bodily harm to another by an act
(2) Whoever intentionally performs an abortiafter the fetus done with intent to cause great bodily harm to that person or
or unborn child reaches viability, as determined by reasonaBleother is guilty of a Class E felony.
medicaljudgment of the woman'’s attending physician, is guilty of (6) Whoever intentionally causes bodily harm to another by
a Class | felony. conductthat creates a substantial risk of great bodily harm is guilty
(3) Subsection (2) does not apply if the abortion is necess&fya Class H felony. A rebuttable presumption of conduct creating
to preserve the life or health of the woman, as determined by rasgubstantial risk of great bodily harm arises:
sonable medical judgment of the woman’s attending physician. (a) If the person harmed is 62 years of age or older; or
(4) Any abortion performed under sub. (3) after viability of (b) If the person harmed has a physical disability, whether con-
the fetus or unborn child, as determined by reasonable medipahital or acquired by accident, injury or disease, that is discern-

19 Battery; substantial battery; aggravated bat-
(1) Whoever causes bodily harm to another by an act done
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940.19 CRIMES — LIFE AND BODILY SECURITY Not certified under s. 35.18 (2), stats.

ible by anordinary person viewing the physically disabled person, 1. “Aftercare agent” means any person authorized by the
or that is actually known by the actor. department of corrections to exercise control over a juvenile on
History: 1977 c. 173; 1979 c. 111, 113; 1987 a. 399; 1993 a. 441, 483; 2001 a. Hf¢ercare.

Under the “elements only” test, offenses under subsections that require proof of u ; i ”
nonconsent are not lesser included offenses of offenses under subsections for which2' Probation, extended supervision and parole agent” means

proof of nonconsent is not required. State v. Richards, 123 Wis. 2d 1, 365 N.Wéiiay person authorized by the department of corrections to exercise

7 (1985). controlover a probationer, parolee or person on extended supervi-
“Physical disability” isdiscussed. State v. Crowley, 143 Wis. 2d 324, 422 N.W.2qjon.
847 (1988).

First-degreeeckless injury, s. 940.23 (1), is not a lesser included offense of aggra- (0) Whoever i.nt.entiona”y causes bodily harm to a probation,
vated battery. State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 198%tended supervision and parole agent or an aftercare agent, act-

Theact of throwing urine that strikes another and causes pain constitutes a bat i o i
State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999), 98-1811. tIP@ in an official capacity and the person knows or has reason to

Section 941.20 (1), 1st-degree recklessly endangering safety, is not a IethQW that the victim is a probation, extended supervision and
included offense of sub. (5), aggravated battery. State v. Dibble, 2002 WI App 2p@roleagent or an aftercare agent, by an act done without the con-

257 Wis. 2d. 274, 650 N.W.2d 908, 02-0538. sent of the person so injured, is guilty of a Class H felony.

(3) BATTERY TO JURORS. Whoever intentionally causes bodily
harm to a person who he or she knows or has reason to know is or
was a grand or petit juror, and by reason of any verdict or indict-

child. (1) Whoever causes bodiharm to an unborn child by an )
L 4 h ent assented to by the person, without the consent of the person
act done with intent to cause bodily harm to that unborn chlld,i ured, is guilty of a Class H felony.

the woman who is pregnant with that unborn child or another’i . .
(4) BATTERY TO PUBLIC OFFICERS. Whoever intentionally

uilty of a Class A misdemeanor. - . > W ;
gurty causes bodily harm to a public officer in order to influence the

(2) Whoever causes substantial bodily harm to an unbokfiion of such officer or as a result of any action taken within an
child by anact done with intent to cause bodily harm to that unbofiqiq) capacity, without the consent of the person injured, is

child, to the woman who is pregnant with that unborn child %ruilty of a Class | felony.

nother i ity of a Cl | felony.

another is guilty of a Class | felo y . (5) BATTERY TO TECHNICAL COLLEGE DISTRICT OR SCHOOLDIS-
(4) Whoever causes great bodily harm to an unborn child By, oecicersanp EmpLOYEES. (a) In this subsection:

an act done with intent to cause bodily harm to that unborn child, “School district” has the meaning given in s. 115.01 (3

to the woman who is pregnant with that unborn child or another - ¢ EO_ T C” asd_ € ”ea 99 ed' s .bl' (h)'d

is guilty of a Class H felony. 2. “Technical college district” means a district establishe

940.195 Battery to an unborn child; substantial bat-
tery to an unborn child; aggravated battery to an unborn

(5) Whoever causes great bodily harm to an unborn child H)r)der ch. 38. . . . .
an act done with intent to cause great bodily harm to that unborr(b) Whoever intentionally causes bodily harm to a technical

child, to the woman who is pregnant with that unborn child &Pllege district oschool district officer or employee acting in that
another is guilty of a Class E felony. capacity,and the person knows or has reason to know that the vic-

(6) Whoever intentionally causes bodily harm to an unbo}' is a technical college district or school district officer or

child by conduct that creates a substantial risk of great bodily ha ployee, without the consent of the person so injured, is guilty

; ; a Class | felony.
is guilty of a Class H felony. Y
History: 1997 a. 295; 2001 a. 109. (6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATOR,DRIVER OR

PASSENGER. (a) In this subsection, “public transit vehicle” means

940.20 Battery: special circumstances. (1) BaTTERyBY any vehi_cle used for providing transportation service to the gen-
PRISONERS. ANy prisoner confined to a state prison or other sta@al public.
county or municipal detention facility who intentionally causes (b) Whoever intentionally causes bodily harm to another under
bodily harm to an officer, employee, visitor or another inmate afy of the following circumstances is guilty of a Class | felony:
such prison or institution, without his or her consent, is guilty of 1. The harm occurs while the victim is an operator, a driver
a Class H felony. or a passenger of, in or on a public transit vehicle.

(1g) BATTERY BY CERTAIN COMMITTED PERSONS. Any person 2. The harm occurs after the offender forces or directs the vic-
placed in a facility under s. 980.065 and who intentionally caus@a to leave a public transit vehicle.
bodily harm to an officer, employee, agent, visitor, or other resi- 3 The harm occurs as the offender prevents, or attempts to
dent of the facility, without his or her consent, is guilty of a Claggevent, the victim from gaining lawful access to a public transit
H felony. vehicle.

(1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS. (7) BATTERY TO EMERGENCYMEDICAL CARE PROVIDERS. (@) In
(&) Any person who is subject to an injunction under s. 813.12tgis subsection:
a tribal injunction filed under s. 806.247 (3) and who intentionally le. “Ambulance” has the meaning given in s. 256.01 (1).

causes bodily harm to the petitioner who sought the injunction by 1g. “Emegency department’ means a room or area in a hospi-

an act done without the consent of the petitioner is guilty oftg], as defined in s. 50.33 (2), that is primarily used to provide

Class | felony. ergency care, diagnosis or radiological treatment
(b) Any person who is subject to an injunction under s. 813.158' zg “Err?er en’c dg artment orker% means an of. the follow-
and who intentionally causes bodily harm to the petitioner who “ gency dep w y W

sought the injunction by an act done without the consent of ) . )

petitioner is guilty of a Class | felony. a. An employee of a hospital who works in an emergency
(2) BATTERY TO LAW ENFORCEMENTOFFICERS,FIRE FIGHTERS, department. .

AND COMMISSIONWARDENS. Whoever intentionally causes bodily . P- A health care provider, whether or not employed by a hos-

harm to a lavenforcement officer or fire fighter, as those terms aRital, who works in an emergency department.

defined in s. 102.475 (8) (b) and (c), or to a commission warden, 29. “Emergency medical technician” has the meaning given

acting in an official capacity and the person knows or has readd$. 256.01 (5).

to know that the victim is a law enforcement officer, fire fighter, 2m. “First responder” has the meaning given in s. 256.01 (9).

or commission warden, by an act done without the consent of the 3 “Health care provider” means any person who is licensed,

person so injured, is guilty of a Class H felony. registered, permitted or certified by the department of health ser-
(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND  vices or the department of regulation and licensing to provide

PAROLE AGENTS AND AFTERCAREAGENTS. (@) In this subsection: health care services in this state.
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(b) Whoever intentionally causes bodily harm temmegency ent, spouse, sibling, child, stepchild, foster child or treatment fos-
department worker, an emergency medical technician, a fitst child.
responder or an ambulance driver who is acting in an official (2) whoever intentionally causes bodily harm or threatens to
capacity and who the person knows or has reason to know isaise bodily harm to the person or family member of any depart-
emergency departmenbvker, an emergency medical teian, ment of revenue official, employee or agent under all of the fol-
a first responder or an ambulance driver, by an act done with@ing circumstances is guilty of a Class H felony:
the consent of the person so injured, is guilty of a Class H felony.(a) At the time of the act or threat, the actor knows or should
S ST £ 15 172, 221 199 ¢ 110 9,1993 2199 e known tha the victim is a department of revenue oficil,
343; 1997 a. 35, 143, 283; 1999 a. 85; 2001 a. 109; 2005 a. 434; 2007 a. 20 s. @mployee or agent or a member of his or her family.
(6) (a); 2007 a. 27, 130. (b) The official, employee or agent is acting in an official

Resisting or obstructing an officer, s. 946.41, is not a lesser—included offense qf . . P
battery to aeace dfcer. State v. Zdiarstek, 53 Wis. 2d 776, 193 N2W833 (1972). %8pa0|ty at the time of the act or threat or the act or threat is in

A county deputy sheriff was not acting in an official capacity under s. 940.266Sponse to any action taken in an official capacity.

[now s.940.20 (2)] when making an arrest outside of his county of employment. State i
V. Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 (1980). (c) There is nq consent py the person harmed or threatened.
istory: 1985 a. 29; 1993 a. 446; 2001 a. 109.

A prisoner is “confined to a state prison” under sub. (1) when kept under guard a'f‘
a hospital for treatment. State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct.
App. 1989). 40.207 Battery or threat to department of commerce

A defePdant;s Icc(j)_mmitmen':jtof atmen&al injt'i:ption“upon a f’i,ndir&g of nl;)t(g:lll)liltsétt%f[ department of workforce development employee.
reason or men a_ Isease or adefect rendere: Im a “prisoner” under sup. . )V.In th|s SeCtiOn ufamil membern means a arent spouse Sib'
Skamfer, 176 Wis. 2d 304, N.W.2d (Ct. App. 1993). ' _ ; y men P » SP! ,
ling, child, stepchild, foster child or treatment foster child.

940.201 Battery or threat to witnesses. (1) In this sec- (2) Whoever intentionally causes bodily harm or threatens to
tion: cause bodily harm to the person or family member of any depart-

(a) “Family member” means a spouse, child, stepchild, fost@eNt of commerce or department of workforce development offi-
child, treatment foster child, parent, sibling or grandchild. cial, employee or agent under all of the following circumstances

(b) “Witness” has the meaning given in s. 940.41 (3). is guilty of a Class H felony:

L . (a) Atthe time of the act or threat, the actor knows or should
feléﬁ)y_Whoever does any of the following is guilty of a Class I,y known that the victim is a department of commerce or

) ) department ofvorkforce development official, employee or agent
(@) Intentionally causes bodily harm or threatens to caus€a member of his or her family.

bodily harm to a person who he or she knows or has reason t§b) The official, employee or agent is acting in an official

know is or was a witness by reason of the person having attenggdy, iy at the time of the act or threat or the act or threat is in
or testified as a witness and without the consent of the persg ponse to any action taken in an official capacity.

harmed or threatened. .
ionall v h h (c) There is no consent by the person harmed or threatened.
(b) Intentionally causes bodily harm or threatens to CauSyisiory: 1993 a. 86, 446; 1995 a. 27 ss. 7227 to 7229, 9116 (5), 9130 (4); 1997
bodily harm to a person who he or she knows or has reasom.t® 2001 a. 109.

know is a family member of a witness or a person sharing a com-

mon domicile with a witness by reason of the witness havi®40.208 Battery to certain employees of counties, cit-

attended or testified as a witness and without the consent of it villages, or towns.  Whoever intentionally causes bodily

person harmed or threatened. harm to an employee of a county, city, village, or town under all
History: 1997 a. 143; 2001 a. 109. of the following circumstances is guilty of a Class | felony:

Battery to a prospective witness is prohibited by s. 940.206 [now s. 940.201]. i
McLeod V. State, 85 Wis. 2d 787, 271 N.W.2d 157 (Ct. App. 1978). (1) Atthe time of the act, the actor knows or should know that
the victim is an employee of a county, city, village, or town.

940.203 Battery or threat to judge. (1) In this section: (2) The victim is enforcing, or conducting an inspection for
(a) “Family member’ means a parent, spouse, sibling chif@e purpose of en_for_cmg, a state, county, city, w!lage, or town zon-

stepchild, foster child or treatment foster’child ’ ' 7 7Ing ordinance, building code, or other construction law, rule, stan-

o ., T d?rd, or plan at the time of the act or the act is in response to any

Judge, ciroutt court Jdge, manicipal udge. termporary of permaq, entorcement or inspecion activiy

nent reserve, judge or circuit, supplemental, or municipal courtd(.2p) The enflorcgmlertljt. or |nspect||c_)n (t:)(l)mplles with any law,

commissioner. ordinance, or rule, including any applicable notice requirement.

; : : (3) There is no consent by the victim.

(2) Whoever intentionally causes bodily harm or threatens t%story: 2007 a. 193,

cause bodily harm to the person or family member of any judge

underall of the following circumstances is guilty of a Class H felg4q 21 Mayhem. Whoever, with intent to disable or disfigure

ony: ) another, cuts or mutilates the tongue, eye, ear, nose, lip, limb or
(a) Atthe time of the act or threat, the actor knows or showéher bodily member of another is guilty of a Class C felony.

have known that the victim is a judge or a member of his or heHistory: 1977 c. 173; 2001 a. 109.

family. Theforehead qualifies as an “other bodily member” under s. 940.21 because “other

. . . . . . . bodily member” encompasses all bodily parts. State v. Quintana, 2008 W1 33, __

(b) The judge is acting in an official capacity at the time of theis. 2d___, 748 N.w.2d 447, 06-0499.

act or threat or the act or threat is in response to any action takéilure to instruct a jury that great bodily harm is an essential element of mayhem
in an official capacity. was reversible error. Cole v. Young, 817 F. 2d 412 (1987).

(c) There is no consent by the person harmed or threatengfhg 22  sexual exploitation by

History: 1993 a. 50, 446; 2001 a. 61, 109. D In thi tion:

Only a “true threat” is punishable under this section. A true threat is a statemgﬂl EFINITIONS. S secton:
that a speaker would reasonably foresee that a listener would reasonably interpret &)  “Department” means the department of regulation and
a serious expression of a purpose to inflict harm, as distinguished from hyperbggeensin
jest, innocuous talk, expressions of political views, or other similarly protect 9.
speech. It is not necessary that the speaker have the ability to carry out the threafb) “Physician” has the meaning designated in s. 448.01 (5).
Juryinstructions must contain a clear definition of a true threat. State v. Perkins, 2001

therapist; duty to report.

WI'46, 243 Wis. 2d 141, 626 N.W.2d 762, 99-1924. (c) “Psychologist” means a person who practices psychology,
as described in s. 455.01 (5).
940.205 Battery or threat to department of revenue (d) “Psychotherapy” has the meaning designated in s. 455.01

employee. (1) In this section, “family member” means a par{6).
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(e) “Record” means any document relating to the investigattorney or a law enforcement agency within this state for pur-
tion, assessment and disposition of a report under this sectioposes of investigation or prosecution.

(f) “Reporter” means a therapist who reports suspected sexua(b) 1. The department, a district attorney, an examining board
contact between his or her patient or client and another theragistan affiliated credentialing board within this state may exchange
(9) “Sexual contact” has the meaning designated in s. 940.22®rmation from a report or record on the same subject.

(5) (b). 2. If the department receives 2 or more reports under sub. (3)

(h) “Subject” means the therapist named in a report or recaoegjarding the same subject, the department shall communicate
as being suspected of having sexual contact with a patient or cliafdirmation from the reports to the appropriate district attorneys
or who has been determined to have engaged in sexual corgact may inform the applicable reporters that another report has
with a patient or client. been received regarding the same subject.

(i) “Therapist” means a physician, psychologist, social 3. If a district attorney receives 2 or more reports under sub.
worker, marriage and family therapist, professional counselgs) regarding the same subject, the district attorney may inform

nurse, chemical dependency counselor, member of the clergyher applicable reporters that another report has been received
otherperson, whether or not licensed or certified by the state, wh@jarding the same subject.

performs or purports to perform psychotherapy. 4. After reporters receive the information under subd. 2. or 3.,

(2) SEXUAL CONTACT PROHIBITED. Any person who is or Who they may inform the applicable patients or clients that another
holdshimself or herself out to be a therapist and who intentionall¥yort was received regarding the same subject.

has sexual contact with a patient or client during any ongoing ther- L .
apist—-patient or therapist—client relationship, regardless of (c) A person to whom a report or record is disclosed under this

whether it occurs during any treatment, consultation, interview ll’btiecnon may not fu_?hgr_ dltshqlose ':.' except to the persons and

examination, is guilty of a Class F felony. Consenbisan issue '©' "€ PUTPOSES Specilied In this section. _ _

in an action under this subsection. (d) Whoever intentionally violates this subsection, or permits
(3) REPORTSOFSEXUAL CONTACT. (a) If a therapist hagason- Of €ncourages the unauthorized dissemination or use of informa-

able cause to suspect that a patient or client he or she has Segﬂqrpontalned in reports and records made under this section, is
the course of professional duties is a victim of sexual contact @ity of & Class A misdemeanor.
another therapist or a person who holds himself or herself out to(5) IMMUNITY FROMLIABILITY. Any person or institution par-
be a therapist in violation of sub. (2), as soon thereafter as practigapating in good faith in the making of a report or record under
ble the therapist shall ask the patient or client if he or she wantstttie section is immune from any civil or criminal liability that
therapist to make a report under this subsection. The therapsults by reason of the action. For the purpose of any civil or
shall explain that the report need not identify the patient or cliegriminal action or proceeding, any person reporting under this
as the victim. If the patient or client wants the therapist to magection igoresumed to be acting in good faith. The immunity pro-
the report, the patient or client shall provide the therapist withviled under this subsection does not apply to liability resulting
written consent to the report and shall specify whether the@m sexual contact by a therapist with a patient or client.
patient’s or client’s identity will be included in the report. History: 1983 a. 434; 1985 a. 275; 1987 a. 352, 380; 1991 a. 160; 1993 a. 107;
(b) Within 30 days after a patient or client consents under pst2> & 300; 2001 a. 109.

; o) . This section applies to persons engaged in professional therapist—patient relation-
(@) to a report, the therapist shall report the suspicion to: ships. A teacher who conducts informal counseling is not engaged as a professional

1. The department, if the reporter believes the subject of theapist. State v. Ambrose, 196 Wis. 2d 768, 540 N.W.2d 208 (Ct. App. 1995),

ic i 73391.
report is licensed by the state. The department shall prom ven though the alleged victim feigned her role as a patient at the last counseling

Comm_unicate the in_formation to the appropriate examining boasion she attended, attending as a police figahe purpose of recording the ses-
or affiliated credentialing board. sion to obtain evidence, any acts that occurred during the session were during an

ity B ; ngoing therapist—patient relationship as those terms are used in this section. State
2. The district attorney for the county in which the sexual colipe| Zin 2005 wi 52, 280 Wis. 2d 51, 695 N.W.2d 484, 03-1253.
tact is likely, in the opinion of the reporter, to have occurred, ifthe totality of the circumstances determine the existence of an origeiagist—

subd. 1. is not applicable. patient relationship under sub. (2). A defendant’s state of mind, a secret unilateral

. . . . ction of a patient, and explicit remarks of one party to the other regarding the rela-
i (©) A r_eport under thls_SUbS_eCth shall contain Only_ Informaﬁnship mag/ be factors, b'l),lt are not necessaril)e digpositive. Othergfactorgs may be:
tion that is necessary to identify the reporter and subject andij@ow much time has gone by since the last therapy session; 2) how close together
express the suspicion that sexual contact has occurred in violale oy, o B0 o e e e it of mental nealt esuce, and &)
Qf sub. (2) The repo_rt shall not contain information as '[Q the Idgﬁgethical obligat’ijons of the t%erapigt’s profession. State v. DeLain, 2005 WI 52, 280
tity of the alleged victim of sexual contact unless the patient or Glss. 2d 51, 695 N.W.2d 484, 03-1253.
ent requests under par. (a) that this information be included. It was constitutional error to give a pattern jury instruction that never directed the

. . . . . .. _jury tomake anindependent, beyond-a-reasonable—doubt decision as to whether the
(d) Whoever intentionally violates this subsection by faIIIr‘b;efeznd:alnt clergy member performed or purported to perform psychotherapy. State

to report as required under pars. (a) to (c) is guilty of a Class A miSraughon, 2005 WI App 162, 285 Wis. 2d 633, 702 N.W.2d 412, 04-1637.
demeanor.

(4) CONFIDENTIALITY OF REPORTS AND RECORDS. (a) All 940.225 Sexual assault. (1) FIRSTDEGREESEXUAL ASSAULT.
reports and records made from reports under sub. (3) and miioever does any of the following is guilty of a Class B felony:
tained by the department, examining boards, affiliated credential-(a) Has sexual contact or sexual intercourse with another per-

ing boards, district attorneys and other persons, officials and ingtin without consent of that person and causes pregnancy or great
tutions shall be confidential and are exempt from disclosure ungegily harm to that person.

s. 19.35 (1). Information regarding the identity of a victim or ) pas sexual contact or sexual intercourse with another per-

alleged victim of sexual contact by a therapist shall not be digs, \yithout consent of that person by use or threat of use of a dan-

closed by a reporter or by persons Who have _recelved orh \é?ouweapon or any article used or fashioned in a manner to lead
access to a report or record unless disclosure is consented

writing by the victim or alleged victim. The report of information & Victim reasonably to believe it to be a dangerous weapon.

under sub. (3) and the disclosure of a report or record under thi$€) IS aided or abetted by one or more other persons and has
subsection does not violate any person’s responsibility for mafgxual contact or sexual intercourse with another person without
taining the confidentiality of patient health care records, &§nsent of that person by use or threat of force or violence.
defined in s. 146.81 (4) and as required under s. 146.82. Report§2) SECOND DEGREESEXUAL AssAULT. Whoever does any of
and records may be disclosed only to appropriate staff of a disttie following is guilty of a Class C felony:
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(a) Has sexual contact or sexual intercourse with another per{abm) “Client” means an individual who receives direct care
son without consent of that person by use or threat of force or wo-treatment services from an entity.

lence. (acm) “Correctional institution” means a jail or correctional

(b) Has sexual contact or sexual intercourse with another plaieility, asdefined in s. 961.01 (12m), a juvenile correctional facil-
son without consent of that person and causes injury, iliness, dtig-as defined in s. 938.02 (10p), or a juvenile detention facility,
ease or impairment of a sexual or reproductive organ, or menfgldefined in s. 938.02 (10r).

anguish requiring psychiatric care for the victim. (ad) “Correctional staff member” means an individual who
(c) Has sexual contact or sexual intercourse with a person Witgrks at a correctional institution, including a volunteer.

suffers from a mental illness or deficiency which renders that Per-(ag) “Inpatient facility” has the meaning designated in s. 51.01
son temporarily or permanently incapable of appraising the p?ﬂ)). T

son’s conduct, and the defendant knows of such condition. o . Y
(ai) “Intoxicant” means any alcohol beverage, controlled sub-

(cm) Has sexual contact or sexual intercourse with a persqn, - controlled substance analog, or other drug or any combina-
who is under the influence of an intoxicant to a degree which rﬂé-g thereof

ders that person incapable of giving consent if the defendant .\ . . ., o .

actual knowledge that the person is incapable of giving consent@k) “Nonclient resident” means an individual who resides, or
and the defendant has the purpose to have sexual contact or séx@¥Pected to reside, at an entity, who is not a client of the entity,
intercoursewith the person while the person is incapable of givingnd Who has, or is expected to have, regular, direct contact with

consent. the clients of the entity.
(d) Has sexual contact or sexual intercourse with a person whdam) “Patient” means any person who does any of the follow-
the defendant knows is unconscious. Ing:

(f) Is aided or abetted by one or more other persons and hasl. Receives care or treatment from a facility or program _under
sexual contact or sexual intercourse with another person witheu®40.295 (2) (b), (c), (h) or (k), from an employee of a facility or
the consent of that person. program or from a person providing services under contract with

(g) Is an employee of a facility or program under s. 940.2gsfacility or program.
(2) (b), (c), (h) or (k) and has sexual contact or sexual intercourse 2. Arrives at a facility or program under s. 940.295 (2) (b), (c),
with aperson who is a patient or resident of the facility or prograitin) or (k) for the purpose of receiving care or treatment from a

(h) Has sexual contact or sexual intercourse with an individd@€ility or program under s. 940.295 (2) (b), (c), (h) or (k), from
who is confined in a correctional institution if the actor is a corre@n employee of a facility or program under s. 940.295 (2) (b), (c),
tional staff member. This paragraph does not apply if the indivi¢h) or (k), or from a person providing services under contract with
ual with whom the actor has sexual contact or sexual intercougstacility or program under s. 940.295 (2) (b), (c), (h) or (k).
is subject to prosecution for the sexual contact or sexual inter-(ar) “Resident” means any person who resides in a facility
course under this section. under s. 940.295 (2) (b), (c), (h) or (k).

(i). Has sexuall contact or sexual intercourse wjth an individual (b) “Sexual contact” means any of the following:
who is on probation, parole, or extended supervision if the actor 1 - Any of the following types of intentional touching, whether
is a probation, parole, or extended supervision agent who Supgra ¢ o through clothing, if that intentional touching is either for
visesthe individual, either directly or through a subordinate, in h{ e purpose of sexually degrading; or for the purpose of sexually

or her capacity as a probation, parole, or extended supervi o : . o
agent owho has influenced or has attempted to influence anoﬁé%ﬁmhatmgthe complainant or sexually arousing or gratifying the

probation, parole, or extended supervision agent’s supervision fendandt gr it the t%uchlngllcooggalris. the elements of actual or
the individual. This paragraph does not apply if the individu empte e}ttery unders. 19 (1):
with whom the actor has sexual contact or sexual intercourse is @ Intentional touching by the defendant or, upon the defen-
subject to prosecution for the sexual contact or sexual intercol#@8t’s instruction, by another person, by the use of any body part
under this section. or object, of the complainant’s intimate parts.

() Is alicensee, employee, or nonclient resident of an entity, b. Intentional touching by the complainant, by the use of any
as defined in s. 48.685 (1) (b) or 50.065 (1) (c), and has sexual d¥fly part or object, of the defendant’s intimate parts or, if done
tact or sexual intercourse with a client of the entity. upon the defendant’s instructions, the intimate parts of another

(3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter- P€rson.
course with a person without the consent of that person is guilty 2. Intentional penile ejaculation of ejaculate or intentional
of a Class G felony. Whoever has sexual contact in the manegission of urine or feces by the defendant or, upon the defen-
described in sub. (5) (b) 2. or 3. with a person without the consdant’s instruction, by another person upon any part of the body
of that person is guilty of a Class G felony. clothed or unclothed of the complainant if that ejaculation or

(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in €mission is either for the purpose of sexually degrading or sexu-
sub. (3), whoever has sexual contact with a person without &ty humiliating the complainant or for the purpose of sexually
consent of that person is guilty of a Class A misdemeanor. ~ arousing or gratifying the defendant.

(4) CoNsEeNT. “Consent”, as used in this section, means words 3. For the purpose of sexually degrading or humiliating the
or overt actions by a person who is competent to give informeamplainant or sexually arousing or gratifying the defendant,
consent indicating a freely given agreement to have sexual inigtentionallycausing the complainant to ejaculate or emit urine or
course or sexual contact. Consent is not an issue in alleged vitdaes on any part of the defendant’s body, whether clothed or
tions of sub(2) (c), (cm), (d), (g), (h), and (i). The following per-unclothed.
sons are presumed incapable of consent but the presumption may) “Sexual intercourse” includes the meaning assigned under
be rebutted by competent evidence, subject to the provisions af 939.22 (36) as well as cunnilingus, fellatio or anal intercourse

972.11 (2): between persons or any other intrusion, however slight, of any
(b) A person suffering from a mental iliness or defect whigbart of a person’s body or of any object into the genital or anal

impairs capacity to appraise personal conduct. opening either by the defendant or upon the defendant’s instruc-
(c) A person who is unconscious or for any other reasontign. The emission of semen is not required.

physically unable to communicate unwillingness to an act. (d) “State treatment facility” has the meaning designated in s.
(5) DerINITIONS. In this section: 51.01 (15).
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(6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall TheSF?tt{tow SCTerT;e Off tge Sexual_lfelssault |adW dOég rzg; Ee?uiTrﬁ prootf of sgirﬂtulation
H o i H o clitoris or vulva for finding cunnilingus under sub. C). € notion or stimu-
not be presumed to be |ncapable of VIOIatlng this section becagé ofthe victim offends the principles underpinning the sexual assault law. State
of marriage to the complainant. v. Harvey, 2006 WI App 26, 289 Wis. 2d 222, 710 N.\W.2d 482, 05-0103.

(7) DeaTHOFvVICTIM. This section applies whether a victim is Sub. (2) (h) does not extend to a sheriff's deputy, who was assigned to work as a
dead onlive at the time of the sexual contact or sexual intercour iliff in the county courthouse. State v. Terrell, 2006 WI App 166, 295 Wis. 2d 619,

I : ' _ 1 N.W.2d 527, 05-1499.
3 oglgtf(;yé 131971355 18‘1’31.21’9577 34]5-723]2-9?5920 129;18725 }1(7)2 2212’3%—,982% g 259(’3'30 is section criminalizes sexual contact or sexual intercourse with a victim already
it 1905 5. 60 1a997 50, gi)01 216032603 5311; 200533' 2% 5 385’;& athe time of the sexual activity when the accused did not cause the death of the
e a. 69, a. 220, a. 109 a. oL & 273, 344, SO8,fistitn. State v. Grunke, 2008 WI 82, Wis. 2d ___, 752 N.W.2d 769, 06-2744.
T . ) - Theplain language of sub. (3) requires the state to prove beyond a reasonable doubt
Legislative Council Note, 1981:Presently, [in sub. (5) (a)] the definition of : ; it ;
“sexual intercourse” in the sexual assault statute includes any intrusion of any the defendants attempted to have sexual intercourse with the victim without the

, P p - m’ ds or overt actions indicating a freely given agreement to have sexual
of a person’s body or of any object into the genital or anal opening of another per Im's wor L
This proposal clarifies that the intrusion of the body part or object may be cause rcotlj(rseé'gla% s\}valt%goes n\c;\tl'ha\ég to pro;lgztl;\?WS d"%g] gléwggz‘l&consent. State
the direct act of the offender (defendant) or may occur as a result of an act by the'i2"Un*e, o Wis.20__, WV ' :
tim which is done in compliance with instructions of the offender (defendant). [Bill 9ne who has sexual contact or intercourse with a dead person cannot be charged

630-S] with 1st- or 2nd-degree sexual assault, because the facts cannot correspond with the
Failure to resist is not consent under sub. (4). State v. Clark, 87 Wis. 2d 804, §ggnents of those two charges. However, the possibility that the facts of a particular
N.W.2d 715 (1979). casewill not come within the elements necessary to establish every crime listed in the

Injury by conduct regardless of life is not a lesser-included crime of first-de tute does not mean the statute is absurd, but rather that the evidence necessary for
sexualassault. Hagenkord v. State, 94 Wis. 2d 250, 287 N.W.2d 834 (Ct. App. 1973)potential crimes under this section does not exist in all cases. State v. Grunke, 2008
Separate acts of sexual intercourse, each different in kind from the others and 82, __ Wis. 2d : 752 N.W.2d 769, 06-2744.

ferently defined in the statutes, constitute separate chargeable offenses. Styte 1b.(7) does not limit sub. (3) to only those circumstances in which the perpetrator
Eisch, 96 Wis. 2d 25, 291 N.W.2d 800 (1980). Ills and has sexual intercounsith the victim in a series of events, finds no support

The trial court did not err in denying the accused’s motions to compel psychiaffd® Plain language of the statute. State v. Grunke, 2008 W82, Wis.2d __,
examination of the victim and for discovery of the victim’s past addresses. Staté<« N-W-?d 769, 06-2744. . ) )
Lederer, 99 Wis. 2d 430, 299 N.W.2d 457 (Ct. App. 1980). Conviction on 2 counts of rape, for acts occurring 25 minutes apart in the same

The verdict was unanimous in a rape case even though the jury was not requfreation, did not violate double jeopardy. Harrell v. Israel, 478 F. Supp. 752 (1979).
to specify whether the sexual assault was vaginal or oral. State v. Lomagro, 113 Wi8. conviction for attempted 1st-degree sexual assault based on circumstantial evi-
2d 582, 335 N.W.2d 583 (1983). dence did not deny due process. Upshaw v. Powell, 478 F. Supp. 1264 (1979).

A jury instruction that touching the “vaginal area” constituted sexual contact was
correct. State v. Morse, 126 Wis. 2d 1, 374 N.W.2d 388 (Ct. App. 1985). .

“Unconscious” asised in sub. (2) (d) is a loss of awareness that may be causedgt)‘&p'23 Reckless injury. (1) FIRST-DEGREE RE?KLESS
sleep. State v. Curtis, 144 Wis. 2d 691, 424 N.W.2d 719 (Ct. App. 1988). INJURY. (a) Whoever recklessly causes great bodily harm to

The probability of exclusion and paternity are generally admissible in a sexgghother human being under circumstances which show utter dis-
assault action in which the assault allegedly resulted in the birth of a child, but

probability of paternity is not generally admissible. HLA and red blood cell tegéegard for human life is guilty of a Class D felony.

results showing the paternity index and probability of exclusion were admissible sta—(b) Whoever recklessly causes great bodily harm to an unborn
tistics. State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988). . . . .
Attempted fourth—degree sexual assault is not an offense under Wisconsin ﬁW'd under circumstances that show utter dlsregard for the life of

State v. Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990). that unborn child, the woman who is pregnant with that unborn
The “use or threat of force or violence” under sub. (2) (a) does not require that@fild or another is guilty of a Class D felony.

force be directed toward compelling the victim’s submission, but includes forcibﬁt!gﬂ guilty Y

contact or the force used as the means of making contact. State v. Bonds, 165 Wi§2) SECOND-DEGREERECKLESSINJURY. (&) Whoever recklessly

2d 27, 477 N.W.2d 265 (1991). . _cayses great bodily harm to another human being is guilty of a
A dog may be a dangerous weapon under sub. (1) (b). State v. Sinks, 168 Wlt F fel

245, 483 N.W.2d 286 (Ct. App. 1992). SS = telony.

StCtonviCStionS gnd% gw Suztc)jsiu(s%) fgf&d vS/Z% d(dl) Eiliggng violate double jeopardy. (b) Whoever recklessly causes great bodily harm to an unborn
ate v. Sauceda, is. , W. . i .
A defendant’s lack of intent to make a victim believe that he was armed was irre(I"Q”,d 15 gu”ty of a Class F felony‘
vant infinding a violation of sub. (1) (b); if the victim's belief that the defendant was History: 1987 a. 399; 1997 a. 295; 2001 a. 109. ) o
armed was reasonable, that is enough. State v. Hubanks, 173 Wis. 2d 1, 496 N.W.2ddicial Council Note, 1988:Sub. (1) is analogous to the prior offense of injury
96 (Ct. App. 1992). by conduct regardless of life.

Sub.(2) (d) is not unconstitutionally vague. Expert evidence regarding sleep base8ub. (2) is new. It creates the crime of injury by criminal recklessness. See s.
solely on ehypothetical situation similar, but not identical, to the facts of the case w@89.24. [Bill 191-S]

inadmissible. State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993). First-degreeeckless injury, s. 940.23 (1), is not a lesser included offense of aggra-
Convictions under both sub. (2) (a) and (e) did not violate double jeopardy. Sigi€ed battery. State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App. 1994).
v. Selmon, 175 Wis. 2d 155, 877 N.W.2d 498 (Ct. App. 1993). Sub. (1) (a) cannot be applied against a mother for actions taken against a fetus
Greatbodily harm” is a distinct element under sub. (1) (&) and need not be cauggfle pregnant as the applicable definition of human being under s. 939.22 (16) is
by the sexual act. State v. Schambow, 176 Wis. 2d 286, N.W.2d (Ct. App. 1993jmited to one who is born alive. Sub. (1) (b) does not apply because s. 939.75 (2)
Intent is not an element of sub. (2) (a); lack of an intent element does not renéglexcludes actions by a pregnant woman from its application. State v. Deborah J.Z.
this provision constitutionally invalid. State v. Neumann, 179 Wis. 2d 687, 5093 Wwis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999), 96-2797.
N.W.2d 54 (Ct. App. 1993). N ) ) Utter disregard for human life is not a subpart of the intent element and need not
A previous use of force, and the victim's resulting fear, was an appropriate basisproven subjectively. It can be proven by evidence relating to the defendant's state
for finding that a threat of force existed under sub. (2) (a). State v. Speese, 191 ¥Yityind or by evidence of heightened risk or obvious potentially lethal danger. How-
2d 205, 528 N.W.2d 63 (Ct. App. 1995). ever proven, utter disregard is measured objectively on the basis of what a reasonable

Violation of any of the provisions of this section does not immunize the defendgyasonwould have known. State v. Jensen, 2000 Wi 84, 236 Wis. 2d 521, 613 N.W.2d
from violating the same or another provision in the course of sexual misconduct. . 98-3175.

acts of vaginal intercourse are sufficiently different in fact to justify separate charges

under sub. (1) (d). State v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. Apg. . .

1995). ) o . ) 40.235 Strangulation and suffocation. (1) Whoever

N3 (fg)éc()c'ts R%tpqu%gs)“g’éggg{ vague. State v. Smith, 215 Wis. 2d 84, §fgentionallyimpedes the normal breathing or circulation of blood
For a guilty plea to a sexual assault charge to be knowingly made, a defendant R¥%@Pplying pressure on the t_hroa_t or neck or by blocking the nose

not be informed of the potential of being required to register as a convicted saxmouth of another person is guilty of a Class H felony.

offenderunder s. 301.45 or that failure to register could result in imprisonment, as the . . . .

commitment is aallateral, not direct, consequence of the plea. State v. Bollig, 2000 (2) Whoever violates sub. (1) is guilty of a Class G felony if

WI1 6, 232 Wis. 2d 561, 605 N.W.2d 199, 98-2196. _ __the actor has a previous conviction under this section or a previous
Sub. (2) (g) was not applicable to an employee of a federal VA hospital as it is

t . .. . . X A
a facility under s. 940.295 (2). The definition of inpatient care facility in s. 940.2&&0\”0“0” for a violent crime, as defined in s. 939.632 (1) (e) 1
incorporates $1.35 (1), which requires that all of the specifically enumerated facili- History: 2007 a. 127.
tiesmust be places licensed or approved by DHFS. A VA hospital is subject to federal
regulationbut is not licensed or regulated by the state. State v. Powers, 2004 WI . . .
156, 276 Wis. 2d 107, 687 N.W.2d 50, 03-1514. “$80.24  Injury by negligent handling of dangerous
0 Experttgstfi_mony is noé| re_quir(;d in every cagle to estal;g_sh tht:e exist%nce of g mewaapon, explosives or fire. (1) Whoever causes bodily harm
iliness or deficiency rendering the victim unable to appfiser her conduct under ; ; ;
sub. (2) (c). State v. Perkins, 2004 WI App 213, 277 Wis. 2d 243, 689 N.w.2d 653, @nother by the negligent operation or handling of a dangerous
03-3296. weapon, explosives or fire is guilty of a Class | felony.
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(2) Whoever causes bodily harm to an unborn child by tlame of the crimes so charged for acts arising out of the same inci-
negligent operation or handling of a dangerous weapon, expiient or occurrence, there shall be a single conviction for purposes
sives or fire is guilty of a Class | felony. of sentencing and for purposes of counting convictions under s.

History: 1977 c. 173; 1987 a. 399; 1997 a. 295; 2001 a. 109. 23.33 (13) (b) 2. and 3., under s. 30.80 (6) (a) 2. or 3., under ss.

Judicial Council Note, 1988:The definition of the offense is broadened to include343 30 (1q) and 343.305 or under s. 350.11 (3) (a) 2. aBdiB.
highly negligent handling of fire, explosives and dangerous weapons other than a_. ' ’ , i X

firearm, aigun, knife or bow and arrow. See s. 939.22 (10). The culpable mental sR&Ction (1) (a), (am), (b), (bm), (c), (cm), (d), and (e) each require
is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] proof of a fact for conviction which the others do not require.

Dogsmust be intended to be weapons before their handling can result in a violation .

of this section. That a dog bites does not render the daggerous weapon. Despite (2) (a) The defendant has a defense if he or s_he proves by a

evidence of positive steps to restrain the dog, when those measures are inadefigggonderance of the evidence that the great bodily harm would

criminal negligence may be found. Physical proximity is not necessary for a def i iSi

dant’s activity to constitute handling. State v. Bodoh, 226 Wis. 2d 718, 595 N.W, V; gﬁguf:;%dneo\{%nelefnhgn%"e?t:ﬁ ehii(fjlubeiecg %)f(eaﬁﬁtrg)?qg;ﬁtcg{ (? I’? (?td

330 (1999), 97-0495. - ! ;
have a detectable amount of a restricted controlled substance in

940.25 Injury by intoxicated use of a vehicle. (1) Any his or her blood, or did not have an alcohol concentration
personwho does any of the following is guilty of a Class F felonydescribed under sub. (1) (b), (bm), (d) or (e).

operation of a vehicle while under the influence of an intoxicart allegedly having a detectable amount of methamphetamine,

(am) Causes great bodily harm to another human being byglfflénma—hydroxybutyriacid, or delta—9-tetrahydrocannabinol in

operation of arehicle while the person has a detectable amountgi? or her blgOd' the ?ceLenda_r&t has e;]defenr?e if he c;r ﬁ'h‘? pfgves
a restricted controlled substance in his or her blood. y a preponderance of the evidence that at the time of the Incident

occurrence he or she had a valid prescription for methamphet-

: _ r
(b) Causes great bodily harm to another human being by gfﬁine orne ofits metabolic precursors, gamma-—hydroxybutyric
operation of a vehicle while the person has a prohibited alcoggﬁd, or delta—9-tetrahydrocannabinol.

concentration, as defined In's. 340.01 (46m). ) (3) An officer who makes an arrest for a violation of this sec-
(bm) Causes great bodily harm to another human being by ## shall make a report as required under s. 23.33 (4t), 30.686,

operation of a commercial motor vehicle while the person has 4y 635 or 350.106.

alcohol concentration of 0.04 or more but less than 0.08. History: 1977 c. 193, 272; 1981 c. 20, 184; 1983 a. 459; 1985 a. 331; 1987 a. 399

i i 9 a. 105, 275, 359; 1991 a. 277; 1993 a. 317, 428, 478; 1995 a. 425, 436; 1997
(c) Causes great bodily harm to an unborn child by the Ope&t. 37, 295; 1999 a. 32, 109, 186; 2001 a. 16, 109; 2003 a. 30, 97; 2005 a. 253.

tion of a vehicle while under the influence of an intoxicant. NOTE: For legislative intent see chapter 20, laws of 1981, section 2051 (13).

(cm) Causes great bodily harm to an unborn child by the opera¥he double jeopardy clause was not violated by a charge under sub. (1) (c) [now

tion of a vehicle while the person has a detectable amount djsg{tmlof xg’éaziloé‘gs‘;f subs. (1) () and (b). State v. Bohacheff, 114 Wis. 2d 402,

restricted controlled substance in his or her blood. The trial court did not err in refusing to admit expert testimony indicating that the

(d) Causes great bodily harm to an unborn child by the opey'gtjmswould not have suffered the same injury had they been wearing seat belts; the
tion of a vehicle while the person has a prohibited alcohol cq?ﬁ'{,(\j,_e;gelggt(ﬁg‘é?”t o a defense under subS@@je v. Trk, 154 Wis. 2d 294, 453

centration, as defined in s. 340.01 (46m). The offense under sub. (1) (am) has 2 elements that must be proved beyond a rea-
. . able doubt: 1) the defendant operated a vehicle with a detectable amount of a

) (e) Causes great bodily harm toan unborn child by the Opeﬁ(%]fricted controlled substance in his or her blood; and 2) the defendant's operation

tion of a commercial motor vehicle while the person has an aledthe vehicle caused great bodily harm to the victim. The elements of the crime do

hol concentration of 0.04 or more but less than 0.08 not provide the state with any presumptions that relieves the state of its burden to
’ e establish the two elements beyond a reasonable doubt nor did the legislature’s enact-

(1d) (a) 1. Except as provided in subd. 2., if the person whent, without requiring a causal link between drug use and the injury as an element
i the crime, in some way exceeds its authority. State v. Gardner, 2006 WI App 92,
ﬁomnz"ntted an dense under sub. (1) (a), (am), (b), (), (cm), Or.(%z Wis. 2d 682, 715 N.W.2d 720, 05-1372.
as - or mor_e prIOI’ convictions, suspensions, or re_vocatlonsphe affirmative defense undsub. (2) (a) does not shift to the defendant the burden
counting convictions under sub. (1) and s. 940.09 (1) in the perprove that he or she is innocent. It requires the defendant to prove that despite the
e lifati Pt : i that the state has satisfied the elements of the offense, the defendant cannot be
son’s lifetime, plus other convictions, suspensions, or revocati ﬁﬁ legally responsible under the statute. State v. Gardner, 2006 WI App 92, 292
countedunder s. 343.307 (1), the procedure under s. 343.301 S'ER@J. i 2d 682, 715 N.W.2d 720, 05-1372.
be followed if the court enters an order regarding operating privi“Materially impaired” as used in the definition of “under the influence of an intoxi-

icti i i ili i cant” in s. 939.22 (42) does not have a technical or peculiar meaning in the law
lege restriction or enters an order regardlng immobilization. beyondthe time—tested explanations in standard jury instructions. Therefore, the cir-

2. Notwithstanding par. (b), if the person who committed anit court's response to the jury question to give all words not otherwise defined their
offenseunder sub. (1) (a)’ (am), (b), (C), (cm), or (d) has 2 or marelinary meaning was not error, comported with s. 990.01, and did not constitute an
convictions, suspensions, or revocations counted under °T‘§,§"g§g%%i‘;%§'_s°re“°”- State v. Hubbard, 2008 W1 92, ___ Wis. 2d__, 752
343.307 (1) within any 5-year period, the procedure under s.

343.301 shall be followed if the court enters an order regardifg0.285 Abuse of ind ividuals at risk. (1) DEFINITIONS. In
operating privilege restriction and the installation of an ignitiothis section:

interlock device or enters an order regarding immobilization. (ag) “Abuse” means any of the following:

(b) If the person who committed an offense under sub. (1) (a), 1. Physical abuse, as defined in s. 46.90 (1) (fg).
(@m), (b), (c), (cm), or (d) has 2 or more prior convictions, suspen- 5 - Emotional abuse, as defined in s. 46.90 (1) (cm).
Sli)gsagor revocations, gou_ntl_ng convictions under sub. (1) and s. 3. Sexual abuse, as defined in s. 46.90 (1) (gd).

.09(1) in the person’s lifetime, plus other convictions, suspen- . ) ’
sions, or revocations counted under s. 343.307 (1), the procedure?- Treatment without consent, as defined in s. 46.90 (1) (h).
under s346.65 (6) shall be followed if the court orders the seizure 5. Unreasonable confinement or restraint, as defined in s.
and forfeiture of the motor vehicle owned by the person and u&i90 (1) (i).
in the violation. 6. Deprivation of a basic need for food, shelter, clothing, or

(Im) (a) A person may be charged with and a prosecutor n2§fsonal or health care, including deprivation resulting from the
proceed upon an information based upon a violation of any cof@llure to provide or arrange for a basic need by a person who has
bination of sub. (1) (), (am), or (b); any combination of sub. (&psumedesponsibility for meeting the need voluntarily or by con-
(a), (am), or (bm); any combination of sub. (1) (c), (cm), or (d); dfact, agreement, or court order.
any combination of sub. (1) (c), (cm), or (e) for acts arising out of (am) “Adult at risk” has the meaning given in s. 55.01 (1e).
the same incident or occurrence. (dc) “Elder adult at risk” has the meaning given in s. 46.90 (1)

(b) If a person is charged in an information with any of th@r).
combinations of crimes referred to in par. (a), the crimes shall be(dg) “Individual at risk” means an elder adult at risk or an adult
joined under s. 971.12. If the person is found guilty of more thanrisk.
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940.285 CRIMES — LIFE AND BODILY SECURITY Not certified under s. 35.18 (2), stats.

(dm) “Recklessly” means conduct that creates a situation of(c) “Community—based residential facility” has the meaning
unreasonabléask of harm and demonstrates a conscious disregajiden in s. 50.01 (19).
for the safety of the vulnerable adult. (cr) “Elder adult at risk” has the meaning given in s. 46.90 (1)
(Im) ExcepTion. Nothing in this section may be construed tgbr).
mean that an individual at risk is abused solely because he or shgy) “Foster home” has the meaning given in s. 48.02 (6).
consistently relies upon treatment by spiritual means through(e) “Great bodily harm” has the meaning given in s. 939.22
prayer for healing, in lieu of medical care, in accordance with Q@)
or her religious tradition. .
(2) ABUSE;PENALTIES. (&) Any person, other than a person in
charge of or employed in a facility under s. 940.29 or in a facili
or program under s. 940.295 (2), who does any of the foIIowi%)

(f) “Group home” has the meaning given in s. 48.02 (7).
(g) “Home health agency” has the meaning given in s. 50.49

may be penalized under par. (b): (h) “Hospice” has the meaning given in s. 50.90 (1).
1. Intentionally subjects an individual at risk to abuse. (hr) “Individual at risk” means an elder adult at risk or an adult
2. Recklessly subjects an individual at risk to abuse. &t ”_Sk; _ . o
3. Negligently subjects an individual at risk to abuse. (i) “Inpatient health care facility” has the meaning given in s.

(b) 1g. Any person violating par. (a) 1. or 2. under circun?—o'l%u(l)' Y . . .
stances that cause death is guilty of a Class C felony. Any persofK) l\ll‘eglec't has fhe meaning given in s. 46.90 (1) (f).
violating par. (a) 3. under circumstances that cause death is guilttkm) “Negligence” means an act, omission, or course of con-

of a Class D felony. duct that the actor should realize creates a substantial and unrea-
1m. Any person violating par. (a) under circumstances trsgnableisk of death, great bodily harm, or bodily harm to another
cause great bodily harm is guilty of a Class F felony. person.

1r. Any person violating par. (a) 1. under circumstances that(L) “Patient” means any person who does any of the following:
are likely to cause great bodily harm is guilty of a Class G felony. 1. Receives care or treatment from a facility or program under
Any person violating par. (a) 2. or 3. under circumstances that & (2), from an employee of a facility or program or from a per-
likely to cause great bodily harm is guilty of a Class | felony. son providing services under contract with a facility or program.
2. Any person violating par. (a) 1. under circumstances that 2. Arrives at a facility or program under sub. (2) for the pur-
causebodily harm is guilty of a Class H felony. Any person violatpose of receiving care or treatment from a facility or program
ing par. (a) 1. under circumstances that are likely to cause bodifyder sub. (2), from an employee of a facility or program under
harm is guilty of a Class | felony. sub. (2) or from a person providing services under contract with
4. Any person violating par. (a) 2. or 3. under circumstanc@dacility or program under sub. (2).
that cause or are likely to cause bodily harm is guilty of a Class A(0) “Recklessly” means conduct that creates a situation of
misdemeanor. unreasonable risk of death or harm to and demonstrates a con-
5. Any person violating par. (a) 1., 2. or 3. under circun$cious disregard for the safety of the patient or resident.
stances not causing and not likely to cause bodily harm is guilty(p) “Resident” means any person who resides in a facility

of a Class B misdemeanor. under sub. (2).

joHistory: 1985 a. 306; 1993 a. 445; 1997 a. 180; 2001 a. 109; 2005 a. 264, 388(r) “State treatment facility” has the meaning given in s. 51.01
S (15).

940.29 Abuse of residents of penal facilities.  Any per- (s) “Treatment facility” has the meaning given in s. 51.01 (19).

son in charge of or employed in a penal or correctional institution (2) AppLICABILITY. This section applies to any of the following

or other place of confinement who abuses, neglects or ill-tregtges of facilities or programs:

any person confined in or a resident of any such institution or placga) An adult day care center.

or who knowingly permits another person to do so is guilty of a (b) An adult family home

Class | felony. . Co . .
History: 1975 c. 119; 1975 c. 413 s. 18; 1977 c. 173; 1979 c. 124; 1981 c. 20; 1987(C) A community—based residential facility.

a. 161 ss. 12, 13m; 1987 a. 332; 1993 a. 445; 2001 a. 109. (d) A foster home.

940.291 Law enforcement officer; failure to render aid. (€) A group home.

(1) Any peace officer, while acting in the course of employment (f) A home health agency.

or under the authority of employment, who intentionally fails to (g) A hospice.

render or make arrangements for any necessary first aid for anyh) An inpatient health care facility.

person in his or her actual custody is guilty of a Class A misde-(j) A program under s. 51.42 (2).

meanor if bodily harm results from the failure. This subsection () The Wsconsin Educational Services Program for the Deaf

applies whether the custody is lawful or unlavefotl whether the o, 4°Liarq of Hearing under s. 115.52 and the Wisconsin Center for
custody is actual or constructive. A violation for mtentlonallyqe Blind and Visually Impaired under s. 115.525.

failing torender first aid under this subsection applies only to firs

aid which the officer has the knowledge and ability to render. -
(2) Any peace officer who knowingly permits another person (L) A treatment facility. ,

to violate sub. (1), while acting in the course of employment or (M) A residential care center for children and youth operated

under the authority of employment, is guilty of a Class A misdBY a child welfare agency licensed under s. 48.60 or an institution

(k) A state treatment facility.

meanor. operated by a public agency for the care of neglected, dependent,
History: 1983 a. 27. or delinquent children.
i ) (n) Any other health facility or care-related facility or home,
940.295 Abuse and neglect of patients and residents. whether publicly or privately owned.

@ DEF""\”T'ONS;, In this section.: . . (3) ABUSEAND NEGLECT;PENALTIES. (&) Any person in charge
(ad) “Abuse” has the meaning given in s. 46.90 (1) (a).  of or employed in any facility or program under sub. (2) who does
(ag) “Adult at risk” has the meaning given in s. 55.01 (1e).any of the following, or who knowingly permits another person to
(am) “Adult family home” has the meaning given in s. 50.0do so, may be penalized under par. (b):

1. Intentionally abuses or intentionally neglects a patient or

).
(b) “Bodily harm” has the meaning given in s. 46.90 (1) (ajjesident.
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2. Recklessly abuses or recklessly neglects a patient or resif2) (a) Except as provided in s. 948.051, whoever knowingly
dent. engages itrafficking is guilty of a Class D felony if all of the fol-

3. Abuses, with negligence, or neglects a patient or a residé@iing apply: _ _
(b) 1g. Any person violating par. (a) 1. or 2. under circum- 1. One of the following applies:
stanceshat cause death to an individual at risk is guilty of a Class a. The trafficking is for the purposes of labor or services.

C felony. Any person violating par. (a) 3. under circumstances . The trafficking is for the purposes of a commercial sex act.
that cause death to an individual at risk is guilty of a Class D fel- 5 e trafficking is done by any of the following:

ony. . . . o
L . a. Causing or threatening to cause bodily harm to any individ-
1m. Any person violating par. (a) under circumstances that; 9 € 9 © y o any

(I:EafLéslgx‘rq]ryeat bodily harm to an individual atrisk is gilty of a Class b. Causing or threatening to cause financial harm to any indi-
i . . I vidual.
1r. Except as provided in subd. 1m., any person violating par. - h . . individual
(a) 1. under circumstances that cause great bodily harm is guilty ¢ Restraining or threatening to restrain any individual.
of a Class F felony. Any person violating par. (a) 1. under circum- d- Violating or threatening to violate a law.
stances that are likely to cause great bodily harm is guilty of a e. Destroying, concealing, removing, confiscating, or pos-
Class G felony. sessing, or threatening to destroy, conceal, remove, confiscate, or

2. Any person violating par. (a) 1. under circumstances tHssess, any actual or purported passport or any other actual or
Causd)od”y harm is gu"ty of aClass H felony' Any person Violatpurported official identification document of any individual.
ing par. (a) 1. under circumstances that are likely to cause bodily f. Extortion.
harm is guilty of a Class | felony. g. Fraud or deception.

3. Except as provided in subd. 1m., any person violating par. h. Debt bondage.
(a) 2. or 3. under circumstances that cause great bodily harm is;  controlling any individual’s access to an addictive con-
guilty of a Class H felony. Any person violating par. (&) 2. or %jied substance.

under circumstances that are likely to cause great bodily harm is . . L
quilty of a Class | felony. j. Using any scheme or pattern to cause an individual to

7 . believe that any individual would suffer bodily harm, financial
4. Any person violating par. (a) 2. or 3. under circumstancg rm, restraint, or other harm.

that cause or are likely to cause bodily harm is guilty of a Class (b) Whoever benefits in any manner from a violation of par. (a)

misdemeanor. L . is guilty of a Class D felony if the person knows that the benefits
5. Any person violating par. (a) 1., 2. or 3. under CircCUMyme from an act described in par. ().

stances not causing and not likely to cause bodily harm is gui ty(g) Any person who incurs an injury or death as a result of a

of a Class B misdemeanor. lation of sub. (2) may bring a civil action against the person

History: 1993 a. 445; 1995 a. 225; 1997 a. 180; 1999 a. 9; 2001 a. 57, 59, M’ﬁ . ey o
2005 a. )2/64, 388; 2007 a. 45. whHo committed the violation. In addition to actual damages, the

Evidencethat residents suffered weight loss and bedsores was sufficient to supg@urt may award punitive damages to the injured party, not to

the conviction of a nursing home administrator for abuse of residents. State v. i -
bin, 110 Wis. 2d 837, 350 N-W.2d 65 (1984). Seséceed treble the amount of actual damages incurred, and reason

Section 50.135 (1), as incorporated in sub. (1) (i), requires that all of the spe&bl_e attorney fees.
cally enumerated facilities must be places licensexpproved by DHFS. A VA hos-  History: 2007 a. 116.
pital is subject to federal regulation but is not licensed or regulated by the state and

thus not within the definition of inpatient health care facility. State v. Powers, 20 : ; ;
WI App 156, 276 Wis. 2d 107, 687 N.W.2d 50, 03-1514. 9%0.305 Taking hostages. (1) Except as provided in sub.

Seeking Justice in Death’s Waiting Room: Barriers to Effectively Prosecutifg)s Whoever by force Or_threat of imminent force seizes, confines
Crime in Long-term Care Facilities. Hanrahan. Wis. Law. Aug. 2004, or restrains a person without the person’s consent and with the
A Response: Issues Affecting Long-term Care. Purtell. Wis. Law. Oct. 2004intent touse the person as a hostage in order to influence a person

L . . to perform or not to perform some action demanded by the actor
940.30 False imprisonment. ~ Whoever intentionally con- jg uilty of a Class B felony.
fines or restrains another without the person’s consent and Wlthq

knowledgethat he or she has no lawful authority to do so is guilty . h ; ,
of a Class H felony. Hunty of a Class C felony if, before the time of the actor’s arrest,

History: 1977 c. 173: 2001 a. 109. each person who is held as a hostage is released without bodily

False imprisonment is not a lesser included offense of the crime of kidnappi .r.m-
Geitner v. State, 59 Wis. 2d 128, 207 N.W.2d 837. History: 1979 c. 118; 1993 a. 194; 2001 a. 109.

A victim need only take advantage of reasonable means of escape; a victim neddie constitutionality of s. 940.305 is upheld. State v. Bertrand, 162 Wis. 2d 411,
not expose himself or herself or others to danger in attempt to escape. State v. CAB&N.W.2d 873 (Ct. App. 1991).
153 Wis. 2d 145, 450 N.W.2d 463 (Ct. App. 1989).

False imprisonment, or confinement, is the intentional, unlawful, and unconte: ; ; i
restraint by one person of the physical liberty of another. State v. Burroughs, 25%%0'31 Kidnapping. (1) Whoever does any of the following

(2) Whoever commits a violation specified under sub. (1) is

WI App 18, 250 Wis. 2d 180, 640 N.W.2d 190, 01-0738. IS guilty of a Class C felony:
o ) ) (a) By force or threat of imminent force carries another from
940.302 Human trafficking. (1) In this section: one place to another without his or her consent and with intent to

(a) “Commercial sex act” means sexual contact for which amgausenim or her to be secretly confined or imprisoned or to be car-
thing of value is given to, promised, or received, directly or indiied out of this state or to be held to service against his or her will;
rectly, by any person. or

(b) “Debt bondage” means the condition of a debtor arising (b) By force or threat of imminent force seizes or confines
from the debtor’s pledge of services as a security for debt if taeother without his or her consent and with intent to cause him or
reasonable value of those services is not applied toward repayirgto be secretly confined or imprisoned or to be carried out of this
the debt or if the length and nature of the services are not defirgtdte or to be held to service against his or her will; or

(c) “Services” means activities performed by one individual at (c) By deceit induces another to go from one place to another
the request, under the supervision, or for the benefit of anotiéth intent to cause him or her to be secretly confined or impris-
person. oned or to bearried out of this state or to be held to service against

(d) “Trafficking” means recruiting, enticing, harboring, transhis or her will.
porting, providing, or obtaining, or attempting to recruit, entice, (2) (a) Except as provided in par. (b), whoever violates sub.
harbor, transport, provide, or obtain, an individual without coif1) with intent to cause another to transfer property in order to
sent of the individual. obtain the release of the victim is guilty of a Class B felony.
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(b) Whoever violates sub. (1) with intent to cause another to(cd) “Member of a household” means a person who regularly
transfer property in order to obtain the release of the victimrissides in the household of another or who within the previous 6
guilty of a Class C felony if the victim is released without permanonths regularly resided in the household of another.

nent physical injury prior to the time the first witness is sworn at (cg) “Personally identifiable information” has the meaning
the trial. given in s. 19.62 (5).

History: 1977 c. 173; 1993 a. 194, 486; 2001 a. 109. « " . . .
A conviction under sub. (1) (c) does not require proof of express or implied misrep- (cr) “Record” has the meaning given in s. 19.32 (2).

resentations. State v. Dalton, 98 Wis. 2d 725, 298 N.W.2d 398 (Ct. App. 1980).  (d) “Suffer serious emotional distress” means to feel terrified,

The “service” element under sub. (1) (b) is satisfied by proof of sexual assayhs+imi
State v. Clement, 153 Wis. 2d 287, 450 N.W.2d 789 (Ct. App. 1989). Hitimidated, threatened, harassed, or tormented.

Parental immunity does not extend to an agent acting for the parent. Siatev.  (2) Whoever meets all of the following criteria is guilty of a
plot, 180 Wis. 2d 383, 509 N.W.2d 338 (Ct. App. 1993). Class | felony:

Forced movement of a person from one part of a building to another satisfies the . . .
“carries another from one place to another” element of sub. (1) (a). State v. Wagn-_er,(a) The actor_lntentlonally engages in a course of conduct
19é W}_s. 2d 32t2_, ?ﬁB'Nt'W't'Zd 8|5 (C}. API?- 1935)- ested restraint b directed at a specific person that would cause a reasonable person
onfinement is the intentional, unlawful, and uncontested restraint by one per. ; ; ; ;
of the physical liberty of another. State v. Burroughs, 2002 WI App 18, 250 Wis. %Uer the same (,:lr,(:umStances to suffer SE!’IOUS emotional distress
180, 640 N.W.2d 190, 01-0738. or to fear bodily injury to or the death of himself or herself or a

Sub.(2) (b) allows for a lesser degree of kidnapping if two additional elements aigember of his or her family or household.
present: 1) the victim is released prior to the first witness testimony, and 2) there Is
no permanent physical injury to the victim. Once there is some evidence of the miti- (0) The actor knows or should know that at least one of the acts

gating factor of no permanent injury, the burden is on the state to prove the absgfgg constitute the course of conduct will cause the specific person
of that factor and a court accepting a guilty plea to a charged kidnapfgingeotinder

sub. (2) (a) should ascertain a factual basis for excluding the lesser-related oﬁéﬁs@lﬁfer serious emOtiqna_l (_:"Stress or place the Spe_CifiC person in
under sub. (2) (b). State v. Ravesteijn, 2006 WI App 250, 297 Wis. 2d 663, 1asonable fear of bodily injury to or the death of himself or her-

N.W.2d 53, 05-1955. self or a member of his or her family or household.

940.32 Stalking. (1) In this section: (c) The actor’s acts cause the specific person to suffer serious

(a) “Course of conduct’ means a series of 2 or more acts q\eﬁjotlonal distress or induce fear in the specific person of bodily

ried out over time, however short or long, that show a continu l#%;?norcfpﬁoduesaetno?; himself or herself or a member of his or
of purpose, including any of the following: 5 V)\//h ¢ ' Il of the followi iteria i ity of
1. Maintaining a visual or physical proximity to the ViCtim'c|;§sse)| felog)e/.ver meets all of the following criteria is guilty ot a
2. Approaphlng or co_nf_ro?tlng the victim. . . (a) After having been convicted of sexual assault under s.
. 3. Appearing at the victim's workplace or contacting the Vigi40 205 948.02, 948.025, or 948.085 or a domestic abuse
tim's employer or coworkers. , . offense, the actor engages in any of the acts listed in sub. (1) (a)
4. Appearing at the victim's home or contacting the victim's 1o 10., if the act is directed at the victim of the sexual assault or
neighbors. _ the domestic abuse offense.
5. Entering property owned, leased, or occupied by the vic- (5) The actor knows or should know that the act will cause the
specific person to suffer serious emotional distress or place the
6. Contacting the victim by telephone or causing the victimépecific person in reasonable fear of bodily injury to or the death

telephone or any other person’s telephone to ring repeatedlyophimself or herself or a member of his or her family or house-
continuously, regardless of whether a conversation ensues. hold.

6m. Photographing, videotaping, audiotaping, or, through (c) The actor’s act causes the specific person to suffer serious
any other electronic means, monitoring or recording the activitiggotional distress or induces fear in the specific person of bodily
of the victim. This subdivision applies regardless of where the @gry to or the death of himself or herself or a member of his or
occurs. _ o her family or household.

7. Sending material by any means to the victim or, for the pur-(om) whoever violates sub. (2) is guilty of a Class H felony
pose of obtaining information about, disseminating informatiqpany of the following applies:
about, or communicating with the victim, to a member of the vic-

tim's family or household or an employer, coworker, or friend g efined in s939.632 (1) (e) 1., or a previous conviction under this

the victim. . . L . section or s. 947.013 (1r), (1t), (1v), or (1x).
8. Placing an object on or delivering an object to property . - . -
owned, leased, or occupied by the victim. (b) The actor has a previous conviction for a crime, the victim

9. Deliveri biect t ber of the victim's famil of that crime is the victim of the present violation of sub. (2), and

- Dellvering an object to a member of the vicim's famtly of,q present violation occurs within 7 years after the prior convic-
household or an employer, coworker, or friend of the victim ?bn

placing an object on, or delivering an object to, property owne(f )

leased, ooccupied by such a person with the intent that the object(C) The actor intentionally gains access or causes another per-
be delivered to the victim. son to gain access to a record in electronic format that contains

pggonally identifiable information regarding the victim in order
0 Tacilitate the violation.

(d) The person violates s. 968.31 (1) or 968.34 (1) in order to

tim.

(@) The actor has a previous conviction for a violent crime, as

10. Causing a person to engage in any of the acts descri
in subds. 1.0 9.

(an%l.m) Domesti@buse” has the meaning given in s. 813.12 (ﬂcilitate the violation.
(ap) “Domestic abuse offense” means an act of domestic abus%e). The victim is under the age of 18 years at the time of the

that constitutes a crime. violation. _ o _
(c) “Labor dispute” includes any controversy concerning (3) Whoever violates sub. (2) is guilty of a Class F felony if

terms, tenure or conditions of employment, or concerning tgﬁy of the following applies:

association or representation of persons in negotiating, fixing,(@) The act results in bodily harm to the victim or a member of

maintaining, changing or seeking to arrange terms or conditidhe victim’s family or household.

of employment, regardless of whether the disputants stand in thgb) The actor has a previous conviction for a violent crime, as

proximate relation of employer and employee. defined in s939.632 (1) (e) 1., or a previous conviction under this
(cb) “Member of a family” means a spouse, parent, child, sibection or s947.013 (1r), (1t), (1v) or (1x), the victim of that crime

ling, or any other person who is related by blood or adoptionitothe victim of the present violation of sub. (2), and the present

another. violation occurs within 7 years after the prior conviction.
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(c) The actor uses a dangerous weapon in carrying out any of4. In the circumstances described under par. (b) or (c), the
the acts listed in sub. (1) (a) 1. to 9. crime or alleged crime has been reported to an appropriate law
(3m) A prosecutor need not show that a victim received @hforcement agency by others.
will receive treatment from a mental health professional in order (2m) If a person is subject to sub. (2) (b) or (c), the person need
to prove that the victim suffered serious emotional distress undet comply with sub. (2) (b) or (c) until after he or she has sum-
sub. (2) (c) or (2€) (c). moned or provided assistance to a victim.

(4) (a) This section does not apply to conduct that is or acts(3) If a person renders emergency care for a victim, s. 895.48
that are protected by the person'’s right to freedom of speech oflfpapplies. Any person who provides other reasonable assistance
peaceably assemble with others under the state and U.S. congtitdler this section is immune from civil liability for his or her acts
tions, including, but not limited to, any of the following: or omissions in providing the assistance. This immunity does not

1. Giving publicity to and obtaining or communicating inforapply if theperson receives or expects to receive compensation for
mation regarding any subjeethether by advertising, speaking oProviding the assistance.

patrolling any public street or any place where any person or pefdistory: 1983 a. 198; 1985 a. 152, 332; 1987 a. 14; 1995 a. 461.
This section is not unconstitutional. For a conviction, it must be proved that an

sons may lawfully be. accused believed a crime was being committed and that a victim was exposed to
2. Assembling peaceably. bodily harm. The reporting required does not require the defendant to incriminate

: . . himself or herself as the statute contains no mandate that an individual identify him-

3. Peaceful picketing or patrolling. self or herself. Whether a defendant fits within an exception under sub. (2) (d) is a

tter of affirmative defense. State v. LaPlante, 186 Wis. 2d 427, 521 N.W.2d 448

(b) Paragraph (a) does not limit the activities that may be ¢
sidered to serve a legitimate purpose under this section.

(5) This section does not apply to conduct arising out of or 0.41 Definitions. In ss. 940.42 to 940.49:

connection with a labor dispute. (1g) “Law enforcement agency” has the meaning given in s.
(6) The provisions of this statute are severable. If any provi65.83 (1) (b).

sion of this statute isivalid or if any application thereof is invalid, (1r) “Malice” or “maliciously” means an intent to vex, annoy
such invalidity shall not affect other provisions or applications injure in any way another person or to thwart or interfere in any
which can be given effect without the invalid provision or applicananner with the orderly administration of justice.

tion. W figi :
History: 1993 a. 96, 496; 2001 a. 109; 2003 a. 222, 327; 2005 a. 277. (2) “Victim” means any natural person against whom any

This section does not violate the right to interstate travel and is not unconstitutishime asdefined in s. 939.12 or under the laws of the United States

:ﬂ% ;/?ggg %rz%\éerbroad. State v. Ruesch, 214 Wis. 2d 548, 571 N.W.2d 898 (Ct. Agpbeing or has been perpetrated or attempted in this state.

The actor's “acts” under sub. (2) () are not the equivalent of the actor’s “course (3) “Witness” means any ne}tural person who has b.een oris
of conduct” under sub. (2) (a). There must be proof that the actor’s acts causedésgpected to bsummoned to testify; who by reason of having rele-
and not that the course of conduct caused fear. State v. Sveum, 220 Wis. 2d 396y, information is subject to call or |ike|y to be called as a wit-
N.W.2d 137 (Ct. App. 1998), 97-2185. . 4

A “previous conviction for a violent crime” is a substantive element of the clafiesswhether or not any action or procee_dlng ha_s as yet been com-
H felony stalking offense under sub. (2m) (a) not a penalty enhancer. It was not @fi@nced; whose declaration under oath is receivesidsnce for
to allow the introduction of evidence at trial that the defendant had stipulated to h, YTy purpose; who has provided information concerning any crime

ing a previous conviction for a violent crime, nor was it error to instruct the jury [0 i who h ided inf .
make dinding on that matter. State v. Warbeiton, 2008 Wi App 42, Wis. 2d_ 1O @ny peace officer or prosecutor; who has provided information

747 N.W.2d 717, 07-0105. ~concerning &rime to any employee or agent of a law enforcement
agency using a crime reporting telephone hotline or other tele-
940.34 Duty to aid victim or report crime. (1) (a) Who- phone number provided by the law enforcement agency; or who
ever violates sub. (2) (a) is guilty of a Class C misdemeanor. has been served with a subpoena issued under s. 885.01 or under
(b) Whoever violates sub. (2) (b) is guilty of a Class C misdthe authority of any court of this state or of the United States.

meanor and is subject to discipline under s. 440.26 (6). History: 1981 c. 118; 1993 a. 128.

(c) Whoever violates sub. (2) (c) is guilty of a Class C misdsaO 12
meanor. .

f. App. 1994).

Intimidation of witnesses; misdemeanor.
. . . Except as provided in s. 940.43, whoever knowingly and mali-
(2) (&) Any person who knows that a crime is being COMiously prevents or dissuades, or who attempts to so prevent or
mitted and that a victim is exposed to bodily harm shall summgisyade any witness from attending or giving testimony at any
law enforcemefnt_ diters orother assistance or shall provide assisyial, proceeding or inquiry authorized by law, is guilty of a Class
tance to the victim. A misdemeanor.
(b) Any person licensed as a private detective or granted a priistory: 1981 c. 118.

vate security permit under s. 440.26 who has reasonable groun@}@en a mother and child were to testify against the defendant and the defendant
letters to the mother urging that she and the child not testify, regardless of

to be”ev_e that a crime is being C_Ommitted or has been Commnjﬁ‘ﬂther the letters were addressed to the child or the child was aware of the letter’s
shall notify promptly an appropriate law enforcement agency afhtents, the defendant attempted to dissuade the child through her mother. As the

the facts which form the basis for this belief mother of the minor child, had the parental responsibility and practical authority to
. . o . monitor communications by third parties with the chaldd to influence whether the
(c) 1. In this paragraph, “unlicensed private security persoghild cooperated with the court proceedings, there was sufficient evidence to convict.

means a private security person, as defined in s. 440.26 (1m) %@te v. Moore, 2006 WI App 61, 292 Wis. 2d 101, 713 N.W.2d 131, 04-3227.
! his section supports charging a person with a separate count for each letter sent,

who is exempt from the permit and licensure requirements 0fy8q each other act performed, for the purpose of attempting to dissuade any witness
440.26. from attending or giving testimony at a court proceeding or trial. State v. Moore, 2006
. . : \g' App 61, 292 Wis. 2d 101, 713 N.W.2d 131, 04-3227.
2. Any unlicensed private security person who has reasonable
grounds to believe that a crime is being committed or has begqb 43

committed shall notify promptly an appropriate law enforceme ; ; ; ;
agency of the facts which form the basis for this belief. 6@?&52?%4%'%?3?" any of the following circumstances is guilty

(d) A person. need not comply with this subsection if any of the (1) Where the act is accompanied by force or violence or
following app!y. ) ] attemptedorce or violence, upon the witness, or the spouse, child,
1. Compliance would place him or her in danger. stepchild, foster child, treatment foster child, parent, sibling or
2. Compliance would interfere with duties the person owesdeandchild of the witness or any person sharing a common domi-
others. cile with the witness.
3. In the circumstances described under par. (a), assistance i) Where the act is accompanied by injury or damage to the
being summoned or provided by others. real or personal property of any person covered under sub. (1).

Intimidation of witnesses; felony. Whoever vio-
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(3) Where the act is accompanied by any express or implied(6) Where the act is committed by any person for monetary
threat of force, violence, injury olamage described in sub. (1) ogain or for any other consideration acting on the request of any
2). other person. All parties to the transactions are guilty under this

(4) Where the act is in furtherance of any conspiracy. section.

(5) Where the aCt iS Committed by any person WhO ha.s Sufﬁistory: 1981 c. 118; 1997 a. 143; 2001 a. 109; 2007 a. 96.

fered any prior conviction for any violation under s. 943.30, 199 46 Attempt pr osecuted as completed act.  Whoever
stats., ss. 940.42 to 940.45, or any federal statute or statute of §f¥nptshe commission of any act prohibited under ss. 940.42 to
otherstate which, if the act prosecuted was committed in this staggq 45 igyuilty of the ofense attempted without regard to the suc-
would be a violation under ss. 940.42 to 940.45. cess or failure of the attempt. The fact that no person was injured

(6) Where the act is committed by any person for monetagfysically or in fact intimidated is not a defense against any pro-
gain or for any other consideration acting on the request of afdtytion under ss. 940.42 to 940.45.

other person. All parties to the transactions are guilty under thisiistory: 1981 c. 118.
section.

(7) Where the act is committed by a person who is charg@f0-47 ~Court orders.  Any court with jurisdiction over any

with a felony in connection with a trial, proceeding, or inquiry foffiminal matter, upon substantial evidence, which may include
that felony. hearsay or the declaration of the prosecutor, that knowing and

History: 1981 c. 118; 1997 a. 143: 2001 a. 109; 2005 a. 280; 2007 a. 96. Malicious prevention or dissuasion of any person who is a victim
Conspiracy tontimidate a witness is included under sub. (4). State v. Seibert, 101 Who is a witness has occurred or is reasonably likely to occur,
Wis. 2d 753, 416 N.W.2d 900 (Ct. App. 1987). may issue orders including but not limited to any of the following:

940.44 Intimidation of victims; misdemeanor.  Except as (1) An order that a defendant not violate ss. 940.42 to 940.45.

provided in s. 940.45, whoever knowingly and maliciously pre- (2) An order that a person before the court other than a defend-
vents or dissuades, or who attempts to so prevent or dissud@é, including, but not limited to, a subpoenaed witness or other
another persowho has been the victim of any crime or who is acRerson entering the courtroom of the court, not violate ss. 940.42
ing on behalf of the victim from doing any of the following igo 940.45.

guilty of a Class A misdemeanor: (3) An order that any person described in sub. (1) or (2) main-

(1) Makingany report of the victimization to any peaciicsir  tain a prescribed geographic distance from any specified witness
or state, local or federal law enforcement or prosecuting agerf@fyVictim.
or to any judge. (4) An order that any person described in sub. (1) or (2) have

(2) Causing a complaint, indictment or information to b&0 communication with any specified witness or any victim,

sought and prosecuted and assisting in the prosecution thereBkcept through an attorney under such reasonable restrictions as

. . . the court may impose.
(3) Arresting or causing or seeking the arrest of any person hﬁistory: 1981 c. 118.

connection with the victimization.
History: 1981 c. 118.

A jury instruction for a violation of s. 940.44 should specify the underlying crim%40'48 Violation of court orders. Whoever violates an

and that a defendant cannot be found guilty of intimidating a victim of a crime uniéder issued under s. 940.47 may be punished as follows:

the elements of the underlying crime are proved beyond a reasonable doubt. Stat i .
v. Thomas, 161 Wis. 2d 616, 468 N.W.2d 729 (Ct. App. 1991). %glizlftoag%cfgle' the person may be prosecuted under ss

Acquittal on the underlying charge does not require acquittal on a charge und L
940.44 as the jury may have exercised its right to return a not guilty verdict irrespec-(2) As a contempt of court under ch. 785. A finding of con-

tive of evidence on the underlying charge. State v. Thomas, 161 Wis. 2d 616, i i .
N.W.2d 729 (Ct. App. 1991). 8fhpt is not a bar to prosecution under ss. 940.42 to 940.45, but:

The disorderly conduct statute, s. 947.01, does not require a victim, but when the(@) Any person who commits a contempt of court is entitled to
disorderly conduct is directed at a person, that person is the victim for the purposgrefdit for any punishment imposed therefor a_gainst any sentence
%’fs\%g'2%“;8?%2‘{’8“,(?{,?;;?iq%”ggﬁtg‘gpe_‘ ‘{'ggg‘)y”ggf;ggj_sem'on' StV imposed on conviction under ss. 940.42 to 940.45; and

(b) Any conviction or acquittal for any substantive offense

940.45 Intimidation of victims; felony. ~ Whoever violates under ss. 940.42 to 940.45 is a bar to subsequent punishment for
s. 940.44 under any of the following circumstances is guilty ofc@ntempt arising out of the same act.
Class G felony: (3) By the revocation of any form of pretrial release or forfei-

(1) Where the act is accompanied by force or violence @ire of bailand the issuance of a bench warrant for the defendant’s
attempted force or violence, upon the victim, or the spouse, chigkest or remanding the defendant to custody. After hearing and
stepchild, foster child, treatment foster child, parent, sibling eh substantial evidence, the revocation may be made whether the
grandchild otthe victim or any person sharing a common domicilgiolation of order complained of has been committed by the
with the victim. defendant personally or was caused or encouraged to have been

(2) Where the act is accompanied by injury or damage to tbemmitted by the defendant.
real or personal property of any person covered under sub. (1).History: 1981 c. 118.

(3) Where the act is accompanied by any express or implisﬂ0 49 Pretrial release

threat of force, violence, injury olamage described in sub. (1) o Any pretrial release of any defend-

2 "ant whether on bail or under any other form of recognizance shall

@. . . be deemed to include a condition that the defendant neither do, nor
(4) Where the act is in furtherance of any conspiracy. cause to be done, nor permit to be done on his or her behalf, any
(5) Where the act is committed by any person who has skt proscribed by ss. 940.42 to 940.45 and any willful violation of

fered any prior conviction for any violation under s. 943.30, 19%Re condition is subject to punishment as prescribed in s. 940.48

stats., ss. 940.42 to 940.45, or any federal statute or statute of@pyhether or not the defendant was the subject of an order under
otherstate which, if the act prosecuted was committed in this staie940.47.

would be a violation under ss. 940.42 to 940.45. History: 1981 c. 118.
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